














entitled under the FMLA, then Defendant is liable, and Plaintiff should
.1 273
prevail.

> Nero v. Indus. Molding Corp., 167 F.3d 921, 927 (5th Cir. 1999); see also Ragsdale v. Wolverine World Wide,
Inc., 535 U.S. 81, 89 (2002) (plaintiff must have been harmed by violation).
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JURY QUESTIONS

Question No. 1

Did Defendant deny, restrain, or interfere with Plaintiff’s right to leave under the
FMLA, or [his/her] attempt to exercise [his/her] right to leave under the FMLA?

Answer “Yes” or “No.”
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11.10.2

FMLA— INTERFERENCE—
DENIAL OF BENEFITS OR JOB RESTORATION

A. Committee Notes

This charge is for use in cases where a plaintiff alleges his or her job restoration rights
and/or the right to maintenance of employment benefits under the FMLA were interfered with,

restrained, or denied.?”
B. Charge
1. [Alternative A: Denial of Benefits]: Plaintiff claims Defendant was

required to maintain [his/her] group health plan benefits while [he/she]
was on FMLA leave, but that Defendant failed to do so.?”

[Alternative B: Denial of Job Restoration]: Plaintiff claims [he/she] was
entitled to be restored to [his/her] same position of employment, or to an
equivalent position, upon [his/her] return from FMLA leave, but that
Defendant failed to restore [him/her] to such a position.

2. Defendant denies Plaintiff’s claims and contends that [Defendant’s
reasons].
3. It is unlawful for an employer to interfere with, restrain, or deny the

exercise of or the attempt to exercise, any right provided by the FMLA >
FMLA rights include requesting or taking leave under the FMLA, having
the employer maintain certain employment benefits during leave and, once
leave is completed, being restored by the employer to the position of
employment the employee held when leave commenced, or to an
equivalent position with equivalent employment benefits, pay, and other
terms and conditions of employment.*”’

" Family and medical leave, job restoration and maintenance of group health plan benefits are not the only rights
protected against interference, denial or restraint by the employer under the FMLA. As noted in 29 CFR. §
825.220(b), “Any violations of the Act or of these regulations constitute interfering with, restraining or denying the
exercise of rights provided by the Act.” The regulations provide several examples of what will constitute
interference.

"> For purposes of the FMLA., the term “group health plan” is defined at 26 U.S.C. § 5000(b)(1).

2929 U.S.C. § 2615(a)(1); see also 29 C.F.R. § 825.220(b)(making it unlawful interference, denial or restraint of
FMLA rights for an employer to violate any FMLA statutory or regulatory provision).

27729 U.S.C. § 2612(a)(1) (entitlement to leave); 29 U.S.C. § 2614(a)(1) (restoration to same or equivalent position);
29 U.S.C. § 2614(c)(1) (maintenance of group health plan benefits).
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4. Plaintiff was eligible to take leave if, at the time of the commencement of
leave [he/she]: (1) had been employed by Defendant for at least 12
months; and (2) worked at least 1,250 hours during the previous 12-month

: 278
period.

5. If eligible,”” Plaintiff was entitled to take up to 12 weeks of leave in any
12-month period [choose one or more of the following, as applicable]:

a. Because of the birth of Plaintiff’s child and to care for that
child;
b. Because of the placement of a child with Plaintiff for

adoption or foster care;

C. To care for Plaintiff’s spouse, son, daughter, or parent, if
that person had a “serious health condition;” or

d. Because of a serious health condition that made Plaintiff
unable to perform the functions of [his/her] position.?*

6. While Plaintiff was on FMLA leave, Defendant was required to maintain
coverage for Plaintiff under any group health plan for the duration of the
leave, under the same conditions coverage would have been provided had
Plaintiff not gone on leave.”

7. Upon return from FMLA leave, Plaintiff was entitled to be restored to the
position of employment [he/she] held when the leave commenced, or to an
equivalent position. An “equivalent position” is one that is virtually
identical to the position Plaintiff held at the time leave commenced, with
equivalent employment benefits, pay, and other terms and conditions of
employment.** Plaintiff was entitled to job restoration even if Plaintiff

*29 U.S.C. § 2611(2)(A) (definition of “cligible employee”). Whether the Plaintiff was an “cligible employee”
under the FMLA will seldom be in issue. This paragraph should be omitted where the employee’s eligibility is not
in issue.

*’® The phrase “if eligible” can be omitted if there is no dispute as to eligibility.
#0929 U.S.C. § 2612(a)(1)(A)-(D).

129 U.S.C. § 2614(c)(1). If the employee does not return from FMLA leave and the employer has maintained
group health benefits during the leave, the employer may recover the premium that it paid to maintain the
employee’s group health plan benefits, so long as the serious health condition resulting in leave was not the reason
for the failure to return, or other circumstances beyond the employee’s control were responsible for the failure to
return. 29 U.S.C. § 2614(c)(2).

229 U.S.C. § 2614(a)(1). The regulations further define the term “equivalent position.” 29 C.F.R. § 825.215(a)-
®.
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was replaced while on leave or [his/her] position was restructured to
accommodate the leave.”®

8. Plaintiff’s exercise of FMLA leave rights does not entitle [him/her] to
greater rights to continued employment or employment benefits than any
of [his/her] fellow employees who did not exercise FMLA leave rights.
Thus, Defendant was not required to [maintain group health plan
benefits/restore Plaintiff to the same or an equivalent position] if
Defendant proves Plaintiff’s [employment/benefits] would have ended
even if Plaintiff had not exercised [his/her] FMLA leave rights.?**

9. To prevail in this case, Plaintiff must prove by a preponderance of the
evidence that:

[Alternative A: Denial of FMLA Benefit(s)]:

a. While Plaintiff was on leave, Defendant failed to maintain
group health plan benefits for Plaintiff under the same
conditions those benefits would have been provided if
Plaintiff had not gone on leave.

[Alternative B: Denial of Job Restoration]:

a. Plaintiff sought to return to employment with Defendant
following FMLA leave; and

b. Defendant failed to restore Plaintiff to the same position
[he/she] held at the time FMLA leave commenced, or to an
equivalent position.

10. In this case, it does not matter whether Defendant intended to violate the
FMLA. If Defendant denied Plaintiff a right to which [he/she] was
entitled under the FMLA, then Defendant is liable, and Plaintiff should

:1 285
prevail.

11. If Plaintiff proves Defendant failed to restore [him/her] to the same or an
equivalent employment position, Defendant may nevertheless succeed by
proving by a preponderance of the evidence that Plaintiff’s same job, or an
equivalent one, would no longer have been available to [him/her] at the

29 C.FR. § 825.214(a).
#1929 CFR. § 825.216.

3 Nero v. Indus. Molding Corp., 167 F.3d 921, 927 (5th Cir. 1999); see also Ragsdale v. Wolverine World Wide,
Inc., 535 U.S. 81, 89 (2002) (plaintiff must have been harmed by violation).
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time job restoration was sought because of reasons unrelated to the
leave.?

¢ 29 CFR. § 825216. This paragraph should be omitted where the only submission involves the failure to
maintain group health plan benefits.
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JURY QUESTIONS

Question No. 1

[Alternative A: Denial of Group Health Plan Benefits]: Did Defendant fail or
refuse to maintain group health plan benefits for Plaintiff during the duration of
Plaintiff’s leave under the same conditions such benefits would have been
provided if Plaintiff had not gone on leave?

[Alternative B: Denial of Job Restoration]: Did Defendant fail or refuse to restore
Plaintiff to [his/her] same or an equivalent job position upon Plaintiff’s return
from FMLA leave?

Answer “Yes” or “No.”

If you answered “Yes” to Question No. 1, then proceed to Questions Nos. -
Otherwise, do not answer those questions.
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11.10.3

FMLA—DISCRIMINATION AND RETALIATION

A. Committee Notes

This charge is for use in cases where a plaintiff alleges he or she was discriminated or

retaliated against because he or she exercised or sought to exercise rights under the FMLA.

B. Charge

1.

Plaintiff claims [he/she] was [challenged employment action] by
Defendant because [he/she] engaged in FML A-protected activity.

Defendant denies Plaintiff’s claims and contends that [Defendant’s
reasons].

It is unlawful for an employer to discriminate or retaliate against an
employee for engaging in FMLA-protected activity.*®’

FMLA-protected activity includes, but is not limited to, requesting or
taking leave, having the employer maintain certain employment benefits
during leave, and, once leave is completed, seeking restoration to the
position of employment Plaintiff held when leave commenced, or to an
equivalent position with equivalent employment benefits, pay, and other
terms and conditions of employment.**®

To prevail in this case, Plaintiff must prove by a preponderance of the
evidence that:

a. [He/she] engaged in FML A-protected activity;
b. Defendant [challenged employment action]; and

C. Defendant [challenged employment action] because
Plaintiff engaged in FMLA-protected activity.**

Plaintiff does not have to prove that Plaintiff’s FMLA-protected activity is
the only reason Defendant [describe the challenged employment action]
Plaintiff.

729 U.S.C. § 2615(a)(1)and (2). If eligibility for leave is disputed, refer to paragraphs 4 through 8 of 11.10.1.

829 U.S.C. § 2612(a)(1) (entitlement to leave); 29 U.S.C. § 2614(a)(1) (restoration to same or equivalent position);

29 U.S.C. § 2614(c)(1) (maintenance of group health plan benefits).

% Chaffin v. John H. Carter Co., 179 F.3d 316, 319 (5th Cir. 1999).
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7. If you disbelieve the reason(s) Defendant has given for its decision, you
may infer Defendant [challenged employment action] Plaintiff because of
[his/her] FMLA-protected activity.*”"

*0 Ratliffv. City of Gainesville, 256 F.3d 355, 359-62 (5th Cir. 2001).
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JURY QUESTIONS

Question No. 1

Did Defendant [challenged employment action] Plaintiff because of Plaintiff’s
[FMLA-protected activity]?

Answer “Yes” or “No.”
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11.10.3

FMLA—WAGE LOSS DAMAGES

A. Committee Notes

The following charge should be used in FMLA cases where the plaintiff has experienced
actual damages in the form of lost wages, salary, employment benefits, or other compensation,
because of the FMLA violation.

The FMLA presumes a doubling of the damages and interest awarded, unless the
defendant proves to the satisfaction of the court that the defendant’s action that violated the
FMLA was taken in good faith and that the defendant had reasonable grounds for believing its
act or omission did not violate the FMLA. The decision to forego doubling is solely for the court
and not a question for the jury.

B. Charge

1. If you found that Defendant violated the FMLA, then you must determine
whether Defendant has caused Plaintiff damages and, if so, you must
determine the amount, if any, of those damages.

2. Plaintiff must prove [his/her] damages by a preponderance of the
evidence. Your award must be based on evidence and not speculation or
guesswork. On the other hand, Plaintiff need not prove the amount of
[his/her] losses with mathematical precision, but only with as much
certainty and accuracy as the circumstances permit.>"

3. You should consider the following elements of damages, and no others:
(1) any wages, salary, employment benefits, or other compensation denied
or lost because of Defendant’s violation of the FMLA.

4. Wages, salary, and benefits include the amounts the evidence shows
Plaintiff would have earned had [he/she] [remained an employee of
Defendant/been promoted, etc.], and includes fringe benefits such as life
and health insurance,** stock options, contributions to retirement, etc.,
minus the amounts of earnings and benefits, if any, Defendant proves by a
preponderance of the evidence, Plaintiff received in the interim.*”

! United States v. U.S. Steel, 520 F.2d 1043, 1050 (5th Cir. 1975).

2 A plaintiff may recover damages for lost insurance benefits only if the plaintiff shows he or she actually incurred
these expenses by replacement of the lost insurance or occurrence of the insured risk. Zubke v. City of Arlington,
455 F.3d 489 (5th Cir. 2000).

3 Marks v. Prattco, 633 F.2d 1122, 1125 (5th Cir. 1981).
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5. Defendant asserts that Plaintiff failed to mitigate [his/her] damages.”* To
prevail on this defense, Defendant must show, by a preponderance of the
evidence, that: (a) there were “substantially equivalent employment”
positions available; (b) Plaintiff failed to use reasonable diligence in
seeking those positions; and (c) the amount by which Plaintiff’s damages
were increased by [his/her] failure to take such reasonable actions.>”

6. “Substantially equivalent employment” means a job that has virtually
identical promotional opportunities, compensation, job responsibilities,
working conditions, and status as the job [he/she] [lost/was denied].
Plaintiff does not have to accept a job that is dissimilar to the one [he/she]
[lost/was denied], one that would be a demotion, or one that would be
demeaning.”® The reasonableness of Plaintiff’s diligence should be
evaluateZgi7 in light of the individual characteristics of Plaintiff and the job
market.

** This instruction should be used only when Defendant asserts the affirmative defense that Plaintiff failed to
mitigate his or her damages.

3 50-Off Stores, Inc. v. Banques Paribas (Suisse), S.A., 180 F.3d 247, 258 (5th Cir. 1999); Floca v. Homecare
Health Servs., Inc., 845 F.2d 108 (5th Cir. 1988); Ballard v. El Dorado Tire Co., 512 F.2d 901, 906 (5th Cir.1975).

¢ Ford Motor Co. v. EEOC, 458 U.S. 219 (1982).

*7 Sellers v. Delgado Coll., 902 F.2d 1189, 1993 (5th Cir. 1999).
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JURY QUESTIONS

Question No. 1

What sum of money, if paid now in cash, would fairly and reasonably compensate
Plaintiff for the damages, if any, you have found Defendant caused Plaintiff?

Answer in dollars and cents for the following items and none other:

Wages, salary, employment benefits, or other compensation denied or lost:
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11.10.4

FMLA—NON-WAGE LOSS DAMAGES

A. Committee Notes

This charge is for use in an FMLA case where there are no actual wage or benefit losses,
and no other compensation lost or denied. This instruction should be used when an employee is
denied FMLA leave and is required to spend money to provide an alternative to the leave to
which he or she contends she was entitled under the FMLA.

B. Charge

1. If you found that Defendant violated the FMLA, then you must determine
whether Defendant has caused Plaintiff damages and, if so, you must
determine the amount, if any, of those damages.

2. Plaintiff must prove [his/her] damages by a preponderance of the
evidence. Your award must be based on evidence and not speculation or
guesswork. On the other hand, Plaintiff need not prove the amount of
[his/her] losses with mathematical precision, but only with as much
definitiveness and accuracy as the circumstances permit.”®

3. You may award as damages any actual monetary losses Plaintiff sustained
as a direct result of Defendant’s violation of the FMLA, such as the cost of
providing care.

8 United States v. U.S. Steel, 520 F.2d 1043, 1050 (5th Cir. 1975).
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JURY QUESTIONS

Question No. 1

What sum of money, if paid now in cash, would fairly and reasonably compensate
Plaintiff for the damages, if any, you have found Defendant caused Plaintiff?

Answer in dollars and cents:
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11.11

COMMITTEE COMMENTS ON MIXED MOTIVES INSTRUCTION

As noted, there is considerable disagreement regarding when the mixed motives
affirmative defense is properly submitted to the jury. Because the law in this area is still
unsettled, the Committee has not endeavored to answer this question. Rather, the following
instruction is offered for use when the court believes the mixed motives affirmative defense
should be submitted to the jury.

The Supreme Court articulated this affirmative defense in Price Waterhouse v.
Hopkins.® Under Price Waterhouse, if the employer proved it would have taken the same
action even in the absence of an impermissible factor, the employer had no liability for unlawful
discrimination. Congress amended Title VII in 1991 in partial response to what was viewed as a
harsh result in Price Waterhouse—a potential employer verdict despite the existence of direct
evidence; it added section (m) to 42 U.S.C. § 2000e-2, which recognized the affirmative defense,
but lessened the impact of its sting. Under the 1991 amendment to Title VII, an employer who
successfully meets its burden of proof on the affirmative defense cannot avoid liability altogether
as Price Waterhouse allowed, but it does avoid the majority of the relief the plaintiff might
otherwise recover. Twelve years later, the Supreme Court recognized the availability of this
defense in Title VII cases without direct evidence of discrimination.*”’

One question following Desert Palace i1s whether it is appropriate to borrow an
affirmative defense that Congress expressly included in Title VII’s statutory framework and
apply it to claims brought under other statutes—like the ADEA, the ADA, and the FMLA—all
of which lack the same or similar statutory language. In two recent decisions involving claims
brough‘go}mder the ADEA, the Fifth Circuit held the defense could be asserted under that
statute.

Another question is whether, if the affirmative defense is permitted in non-Title VII
cases, does the affirmative defense merely limit the plaintiff’s recovery of damages (as does
2000e-5(g)(2)(B), or does it permit the employer to prevail on liability (as was the pre-1991 Act
Title VII jurisprudence).”  If so, the question will be whether it is available only when there is

#9490 U.S. 228 (1989).
% Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003).

% Rachid v. Jack in the Box, Inc., 376 F.3d 305, 309-10 (5th Cir. 2004); Machinchick v. PB Power, Inc., 398 F.3d
345 (5th Cir. 2005).

92 Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). The Fifth Circuit addressed the question in this manner:
“Unlike Title VII which explicitly permits mixed-motives cases, the ADEA neither countenances nor prohibits the
mixed-motives analysis. Because we base our holding on the absence of a heightened direct evidence requirement
in the ADEA, we do not find the statute’s silence on the mixed-motives analysis to be dispositive.” Rachid v. Jack
in the Box, Inc., 376 F.3d 305, 312 n.8 (5th Cir. 2004). Yet other circuits, most notably, the Fourth Circuit Court of
Appeals, have recognized that section (m) exists in Title VII only and have been reluctant to engraft statutory
language from one employment statute to another in the absence of congressional direction. “It has been assumed
that the “mixed-motive’ provision of the Civil Rights Act of 1991 does not apply to the ADEA and, therefore, that
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direct evidence of discrimination (again, as was largely the case under Title VII before Desert
Palace) or whether the Desert Palace reasoning, which allowed the defense in circumstantial
evidence cases as well, will be carried over to claims under other statutes.

Regardless of these unanswered questions, if the court chooses to submit the mixed
motives defense, it should be submitted only when properly raised and there is credible evidence
from which a reasonable jury could conclude that a mix of permissible and impermissible
reasons factored into the employer’s decision-making process.>” If the court chooses to use this
instruction, it should be submitted in addition to the other questions in these charges.

the burden-shifting and direct evidence requirements of Price Waterhouse continue to apply to such claims.” Hill v.
Lockheed Martin Logistics Mgmt., Inc., 354 F.3d 277, 285 n.2 (4th Cir. 2004); see also Mereish v. Walker, 359 F.3d
330, 340 (4th Cir. 2004).

% Garcia v. City of Houston, 201 F.3d 672, 675 (5th Cir. 2000) (“[T]o prove a mixed-motive defense the employer
should be able to present some objective proof that the same decision would have been made.”); see also
Machinchick v. PB Power, Inc., 398 F.3d 345 (5th Cir. 2005); Rachid v. Jack in the Box, 376 F.3d 305, 309-10 (5th
Cir. 2004); Roberson v. Alitel Info. Servs., 373 F.3d 647. 651 (5th Cir. 2004); Matthew R. Scott and Russell D.
Chapman, Much Ado About Nothing—Why Desert Palace Neither Murdered McDonnell Douglas Nor Transformed
All Employment Cases to Mixed Motive, 36 ST. MARY S L.J. 395, 401 n.81 (2005).
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11.11.1

MIXED MOTIVES INSTRUCTION*

1. If you find Plaintiff’s [protected trait] was a motivating factor in
Defendant’s decision to [challenged employment action] Plaintiff, even
though other considerations were factors in the decision, then you must
determine whether Defendant proved by a preponderance of the evidence
it would have made the same decision even if Defendant had not
considered Plaintiff’s [protected trait].

Question No. 1

Has Defendant proven that it would have made the same decision to [challenged
employment action] Plaintiff even if it had not considered Plaintiff’s [protected
trait]?

Answer “Yes” or “No.”

%4 If this instruction is submitted, the court should use the “motivating factor” language from 42 U.S.C. § 2000e-
2(m) in place of the “because of” causation standard used throughout these charges.
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