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PREFACE TO 1998EDITION

At the First Circuit Judicial Conference on October 1, 1997, the assembled federal judges voted to
approve the publication of these pattern instructions. Although we believe that the pattern
instructions and, in particular, the commentary ticabenpanies them will be helpful in crafting a

jury charge in a particular case, it bears emphasis that no district judge is required to use the pattern
instructions, and that the Court of Appeals has not in any way approved the use of a particular
instructon.

It is our hope to keep these pattern instructions updated as the law develops. As a result, we
welcome any suggested modifications or improvements. In addition, we invite the submission of
pattern charges for any other commonly charged crime®iRithkt Circuit.

Particular thanks are due to Professor Melvyn Zarr of the University of Maine School of Law and
John Ciraldo of Perkins, Thompson, Hinckley & Keddy wheachaired the drafting committee, as
well as to each of the members of that committhe worked diligently to produce these pattern
instructions.

D. Brock Hornby
United States Chief District Judge
District of Maine

11/97



CITATIONS TO OTHER PATTERN INSTRUCTIONS

We have abbreviated our citations to other pattern instructiond@asgol

Fifth Circuit Instruction . . . . . Fifth Circuit District Judges Association Pattern Jury
Instructions CommitteePattern Jury Instructions, Criminal
Casegq1990)

Sixth Circuit Instruction . . . .. Sixth Circuit District Judges Association Ratt Criminal
Jury Instructions Committee,Pattern Criminal Jury
Instructions(1991)

Eighth Circuit Instruction . . . . . Eighth Circuit Committee on Model Criminal Jury
InstructionsManual of Model Criminal Jury Instructions for
the District Courts of th Eighth Circuit{1996)

Ninth Circuit Instruction . . . . . Ninth Circuit Committee on Model Criminal Jury
InstructionsManual of Model Criminal Jury Instruction for
the District Courts of the Ninth Circuit995)

Eleventh Circuit Instruction . . . . . Eleventh Circuit District Judges Association Pattern Jury
Instructions CommitteePattern Jury Instructions, Criminal
Caseq1985)

Federal Judicial Center

Instruction . . . .. Federal Judicial CenteRPattern Criminal Jury Instructions

(1988)

Sandet al., Instruction . . . .. Leonard B. Sand et alModern Federal Jury Instructions
(2000)



HOW TO USE THE PATTERN INSTRUCTIONS

These instructions will function best if specific references to the case being tried are inserted. For

example,everitme we have put the word fidefendanto in
Substitute the defendantdos actual name. The s
General studies of juror understanding suggest that juries understenduben actual names are

used rather than terms | i ke Adefendant o or fAwi

Al 6 rather than the third person Athe courto w
alternatives, select traternative(s) that best fit(s) the evidence in your case.



PART 1

1.01

1.02

1.03

1.04

1.05

1.06

1.07

1.08

1.09

PRELIMINARY INSTRUCTIONS

Duties of the Jury

Nature of Indictment; Presumption of Innocence
Previous Trial

Preliminary Statement of Elements of Crime
Evidence; Objections; Rulings; Bench Conferences
Credibility of Witnesses

Conduct of the Jury

Notetaking

Outline of the Trial

[Updated 11/24/10]

[Updated 7/27/07)

[Updated 6/1402]

[Updated 6/1402]

[Updated 6/1402]

[Updated 6/1402]

[Updated 12/3/10Q]

[Updated 6/1402]

[Updated 6/1402]
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1.01 Duties of the Jury
[Updated 11/2410]

Ladies and gentlemen: You now are the jury in this case, and | want to take a few minutes to tell you
something about your duties as jurors and to givesome instructions. At the end of the trial | will
give you more detailed instructions. Those instructions will control your deliberations.

It will be your duty to decide from the evidence what the facts are. You, and you alone, are the
judges ofhe facts. You will hear the evidence, decide what the facts are, and then apply those facts
to the law | give to you. That is how you will reach your verdict. In doing so you must follow that
law whether you agree with it or not. The evidence will irgf the testimony of witnesses,
documents and other things received into evidence as exhibits, and any facts on which the lawyers
agree or which | may instruct you to accept.

You should not take anything | may say or do during the trial as indicatwag) Mthink of the
believability or significance of the evidence or what your verdict should be.

Comment
(1)  This instruction is derived from Ninth Circuit Instruction 1.01.

2) A[J]Jurors may have the power tothalgmasr e t h
interpreted by t he cour tUnitedéStatds viBbaedmpdOF.2dd10d b e s
116 (1st Cir. 1969) (citingparf v. United Stated56 U.S. 51 (1895)). Thus, while a jury may

acquit an accused for any reason or no reasmorning v. District of Columbia254 U.S. 135,

138 (1920) (A[T]he jury has the power to bring
judges may not instruct the jurors about this power of nullificatidnited States v. Mannin@9

F.3d 212, 219 (1st Cir. 199@)nited States v. Sepulvedib F.3d 1161, 1190 (1st Cir. 1993) (citing

United States v. Desmara&38 F.2d 347, 350 (1st Cir. 1991) (collecting casssgp;alsdJnited

States v. Garci®osa 876 F.2d 209, 226 (1stCir.8® ) (t hi s position fAi s ¢
every other federal appel | \wataedooahergoundilBd.8. has a
954 (1990);United States v. Trujillp714 F.2d 102, 1066 (11th Cir. 1983) (collecting cases).

Furthemor e, #A[t] hi s proscription is invariant; it
aggressive |l awyer managed to pique a particul a
argument, or that a napping prosecutor failedtoeise¢ i mel y obj e c Sepadvedat o t ha

15 F.3d at 1190.

During the closing arguments@epulved@ ne of the defendantsd at
to Asend out a questiono concerning pdgety nul |
Al c]l ari fy the | &vatld8d. Theyudge responddd with thefalowing whiclo

was affirmed by the First Circuit:
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Federal trial judges are forbidden to instruct on jury nullification, because
they are required to instruohly on the law which applies to a case. As |
have indicated to you, the burden in each instance which is here placed upon
the Government is to prove each element of the offenses . . . beyond a
reasonable doubt, and in the event the Government failstairs its burden

of proof beyond a reasonable doubt as to any essential element of any offense
charged against each defendant, it has then failed in its burden of proof as to
such defendant and that defendant is to be acquitted. In short, if the
Governmat proves its case against any defendant,symuldconvict that
defendant. If it fails to prove its case against any defendamhystacquit

that defendant.

Id.at1189 0 (emphases added) . Judge Sel ythelsstx pl ai n
t wo sentences, Atogether with the courtds ref
nullification, |l eft pregnant the possidht | ity
1190. In United States v. Buncha@26F.3d29, 33(1st Cir. 2010), the trial judge said to the jury:

So, Ladies and Gentlemen, let's turn to how you go about your

business. As I told you, you don't have to follow my instructions

anymore; in fact, that's the critical part of this. We expegtto, but,

then, we send you into a room, we close the door, and we can't tell

whether or not you're doing what we ask you to do.
The First Circuit said that the | anguage was f
could have beenmoei r cumspect with its hoice of words
instructions to followthelaw t he charge as a ol e Aldat84y not e
& n.3.

c
w h
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1.02 Nature of Indictment; Presumption of Innocence
[Updated 7/27/07)

This criminal case has been brought by the United States government. | will sometimes refer to the
government as the prosecution. The government is represented at this trial by an assistant United

States attorney, | |. The defendant, | |, is represented by [his/her] lawyer,

| |. Alternative:The defendant, | |, has decided to represent [him/herself]
and not use the services of a lawyer. [He/She] has a perfect right to do this. [His/Her] decision has

no beamg on whether [he/she] is guilty or not guilty, and it should have no effect on your
consideration of the case.]

[Defendant] has been charged by the government with violation of a federal law. [He/She] is
charged with ¢.g, having intentionally distribied heroin]. The charge against [defendant] is
contained in the indictment. The indictment is simply the description of the charge against
[defendant]; it is not evidence of anything. [Defendant] pleaded not guilty to the charge and denies
committing the crime. [He/She] is presumed innocent and may not be found guilty by you unless all
of you unanimously find that the government has proven [his/her] guilt beyond a reasonable doubt.

[Addition for multidefendant case3he defendants are being triedeétiger because the government
has charged that they acted together in committing the crime of | |. Butyou will have to
give separate consideration to the case against each defendant. Do not think of the defendants as a

group.]

Comment

(1)  Thisinstruction is derived from Federal Judicial Center Instruction[L.W] e not e t hat
should be scrupulous in avoiding any possibility of inference that allegations in the indictment be
t r eat ed Usited Sfatescvt Martinevives, 475 F3d 48, 52n.3(1st Cir. 2007).

2) A NnAstatement [ i n a jury ifound probablecausenif t hat
considered in isolation, could mislead a peti
a ct i United States v. McFarlané91F.3d53, 60(1st Cir. 2007).
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1.03 Previous Trial
[Updated 6/1402]

You may hear reference to a previous trial of this case. A previous trial did occur. But [defendant]
and the government are entitled to have you decide this case entiretyesmdibnce that has come

before you in this trial. You should not consider the fact of a previous trial in any way when you
decide whether the government has proven, beyond a reasonable doubt, that the defendant committed
the crime.

Comment

(1)  This instruction is derived from Ninth Circuit Instruction 2.09, Federal Judicial Center
Instruction 14, and Sand, et al., Instructieh® The commentary to the Ninth Circuit and Federal
Judicial Center instructions both recommend that this instruction rgivée unless specifically
requested by the defensee alsdJnited States v. Seal887 F.2d 1102, 11090 (5th Cir. 1993)
(finding it was not error to fail to instruct
give instructionfollomm g i nadvertent references to the def

(2)  The District of Columbia Circuit has suggested that the following cautionary instruction be
givenattheutseb f a retri al : ARThe defendant tridlas been
state.] You have no concern with that. The law charges you to render a verdict solely on the
evi dence [CarseyvhUnited State893 F.2d 810, 812 (D.C. Cir. 1967) (finding defense
counsel 6s menti on o fiallyiprejudice the prosesudion dnd drevenbatfairs u b s
trial, so that the trial judge should have handled the matter through a cautionary instruction instead of
declaring a mistrial)see alsdJnited States v. Hyke#61 F.2d 721, 726 (3d Cir. 1972) (affirming
instruction given after mention during jury selection of previous mistrial; instruction cautioning jury

t hat A T] he fact that this is the second tri
understand that? No inference of any kind should be dra f r o mcf.tUhitadt State3 v.
Faulkner17F.3d 745,768 4 (5t h Cir. 1994) (affirming court
for mistrial in context of newscasts erroneously reporting that previous trial ended in mistrial due to

jury tamperimg).

14



1.04 Preliminary Statement of Elements of Crime
[Updated 6/1402]

In order to help you follow the evidence, | will now give you a brief summary of the elements of the
crime[s] charged, each of which the government must prove beyond a reasoobabte dwke its
case:

First, [ I;
Second| K
Third, [ K
etc.

[The description of the crime in this preliminary instruction should not simply track statutory
language but should be stated in plain language as much as possible.]

You should understand, however, that what | have just given you is only a preliminary outline. At
the end of the trial | will give you a final instruction on these matters. If there is any difference
between what | just told you, and what | tell youha instruction | give you at the end of the trial,

the instructions given at the end of the trial govern.

Comment

This instruction is derived from Eighth Circuit Instruction 1.02 and Ninth Circuit Instruction 1.02.
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1.05 Evidence; Objections; Rulings;Bench Conferences
[Updated 6/1402]

|l have mentioned the word fievidence. 0 Eviden
and other things received as exhibits, and any facts that have been stipthated, formally
agreed to by the parties

There are rules of evidence that control what can be received into evidence. When a lawyer asks a
guestion or offers an exhibit into evidence, and a lawyer on the other side thinks that it is not
permitted by the rules of evidence, that lawyer mayabbj&his simply means that the lawyer is
requesting that | make a decision on a patrticular rule of evidence.

Then it may be necessary for me to talk with the lawyers out of the hearing of the jury, either by
having a bench conference here while the isiggresent in the courtroom, or by calling a recess.
Please understand that while you are waiting, we are working. The purpose of these conferences is
to decide how certain evidence is to be treated under the rules of evidence, and to avoid confusion
anderror. We will, of course, do what we can to keep the number and length of these conferences to
a minimum.

Certain things are not evidence. | will list those things for you now:

(1)  Statements, arguments, questions and comments by lawyers reprabersrgies
in the case are not evidence.

(2)  Objections are not evidence. Lawyers have a duty to their client to object when they
believe something is improper under the rules of evidence. You should not be
influenced by the objection. If | sustaim @bjection, you must ignore the question or
exhibit and must not try to guess what the answer might have been or the exhibit
might have contained. If | overrule the objection, the evidence will be admitted, but
do not give it special attention becauséhef objection.

(3) Testimony that I strike from the record, or tell you to disregard, is not evidence and
must not be considered.

(4)  Anything you see or hear about this case outside the courtroom is not evidence,
unless | specifically tell you othervegiuring the trial.

Furthermore, a particular item of evidence is sometimes received for a limited purpose only. Thatis,
it can be used by you only for a particular purpose, and not for any other purpose. | will tell you
when that occurs and instruaiwyon the purposes for which the item can and cannot be used.

Finally, some of you may have heard the ter ms
Direct evidence is testimony by a witness about what that witness personally saw or heard or did.
Circumstantial evidence is indirect evidence, that is, it is proof of one or more facts from which one

can find or infer another fact. You may consider both direct and circumstantial evidence. The law

16



permits you to give equal weight to both, but foisyou to decide how much weight to give to any
evidence.

Comment

This instruction is derived from Federal Judicial Center Instruction 1, Eighth Circuit Instructions
1.03, 1.07 and Ninth Circuit Instructions 1.05, 1.06.

17



1.06 Credibility of Witnesses
[Updated 6/1402]

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. You may believe everything a witness says or only part of it or none
of it.

In deciding what to believe, you megnsider a number of factors, including the following: (1) the
witness's ability to see or hear or know the things the witness testifies to; (2) the quality of the
witness's memory; (3) the witness's manner while testifying; (4) whether the withessttesean

in the outcome of the case or any motive, bias or prejudice; (5) whether the witness is contradicted
by anything the witness said or wrote before trial or by other evidence; and (6) how reasonable the
witness's testimony is when considered inligjiet of other evidence which you believe.

Comment

This instruction is derived from Eighth Circuit Instruction 1.05 and Ninth Circuit Instruction 1.07.

18



1.07 Conduct of the Jury
[Updated 12/3/10Q]

To insure fairness, you as jurors must obey thevoiig rules:

First, do not talk among yourselves about this case, or about anyone involved with it, until
the end of the case when you go to the jury room to decide on your verdict;

Seconddo not talk with anyone else about this case, or about anyaneastanything to do

with it, unt il the trial has ended and you
includes members of your family and your friends. You may tell them that you are a juror,

but do not tell them anything about the case un#rafbu have been discharged by me;

Third, do not let anyone talk to you about the case or about anyone who has anything to do
with it. If someone should try to talk to you, please report it to me immediately;

Fourth during the trial do not talk with @peak to any of the parties, lawyers or withesses
involved in this cas@ you should not even pass the time of day with any of them. It is
important not only that you do justice in this case, but that you also give the appearance of
doing justice. If a pson from one side of the lawsuit sees you talking to a person from the
other sidé even if it is simply to pass the time of @agn unwarranted and unnecessary
suspicion about your fairness might be aroused. If any lawyer, party or withess does not
speak® you when you pass in the hall, ride the elevator or the like, it is because they are not
supposed to talk or visit with you;

Fifth, do not read any news stories or articles about the case or about anyone involved with it,
or listen to any radio or telesron reports about the case or about anyone involved with it;

Sixth, do not do any research, such as consulting dictionaries or other reference materials,
and do not make any investigation about the case on your own;

Seventhif you need to communicatath me simply give a signed note to the [court security
officer] to give to me; and

Eighth, do not make up your mind about what the verdict should be until after you have gone
to the jury room to decide the case and you and your fellow jurors havesgiddine
evidence. Keep an open mind until then.
Comment
(1)  Thisinstruction is derived from Eighth Circuit Instruction 1.08 and Ninth Circuit Instruction

1.08.
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(2) In United States v. Jadlow628F.3d1, 15(1st Cir. 2010), the First Circuit heldathit is
Aunmi stakably erroneouso to tell the jury tha
formal deliberations begin. The trial judge instructed the jury as follows before opening statements:

| just have a few special instructioaboutyour conduct as
jurors. The first oneds the hardestYou are not to discuss tlase
with each other or anyone else until yetire to the jury room at the
end of the cast deliberate on your verdict.

This rule is not as strict assbunds.When Isay you are not
to discuss thease, | mean it in this senséou are not t@xpress an
ultimate opinion about the outcorné&the case.

Personally, even this rule, the wayt at e tthinkisal dono
terribly goodrule. | understand the reason for thethought is that
because some of us tend torbere opinionated and assertive than
others,jurors who are more assertive will tend itdluence the
opinions of fellow jurors ifurors are talking about the case before
theyhear all of the evidencd.think this, infact, underestimates the
intelligence ofalmost all the jurors that | have worked witver the
years, but, nonetheless, this isfisderal rule.lté& been abolished in
a numbenof states, but it is the federal rul8o wehave to respeat.

Like | say, whether wagree with the wisdom of a rule or not, it is
the rule, the rule we follow.

But, again, don't oveinterpret what kaid. Of course you'll
talk about interestinghings that happened during the course of the
trial, idiosyncraies of the judge and thawyers, interesting things
witnesses saignificant pieces of evidencdust do noexpress an
opinion about the case, again, until you begin deliberations and each
have aropportunity to make your opinions known.

Id. at 1415. TheFirst Circuit also stated:
Although this case does not require us to impose an affirmative
requirement that courts tell jurors not to discuss the case until
deliberations formally begin, such an instruction is unquestionably the
better practice.

Id. at19 n.31.
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1.08 Notetaking
[Updated 6/1402]

| am going to permit you to take notes in this case, and the courtroom deputy has distributed pencils
and pads for your use. | want to give you a couple of warnings about taking notes, howewar. First
all, do not allow your not¢aking to distract you from listening carefully to the testimony that is
being presented. If you would prefer not to take notes at all but simply to listen, please feel free to
do so. Please remember also from some of gradeschool experiences that not everything you

write down is necessarily what was said. Thus, when you return to the jury room to discuss the case,
do not assume simply because something appears in somebody's notes that it necessarily took place
in cout. Instead, it is your collective memory that must control as you deliberate upon the verdict.
Please take your notes to the jury room at every recess. | will have the courtroom deputy collect
them at the end of each day and place them in the vaudty Will then be returned to you the next
morning. When the case is over, your notes will be destroyed. These steps are in line with my
earlier instruction to you that it is important that you not discuss the case with anyone or permit
anyone to discugswith you.

Comment

(@) AThe decision to allow the jury to take no
within the di scr gnitddStateso.Porterdd=.2d 1r, 12 fl$t Ciic 1986). The o

trial judge, however, shoulexplain to jurors that the notes should only be used to refresh their
recoll ections of the evidence presented and dar
United States v. OppoB63 F.2d 141, 19in.12 (1st Cir. 1988).

(2)  The district ourt is within its discretion to limit when the jurors may take notes during the
trial. United Statesv.Dardea 70 F. 3d 1507, 1537 (1st Cir. 199
allow jurors to take notes only when viewing exhibits so as notti@dishem from live testimony).
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1.09 Outline of the Trial
[Updated 6/1402]

The first step in the trial will be the opening statements. The government in its opening statement
will tell you about the evidence that it intends to put before you agdiu will have an idea of what
the government's case is going to be.

Just as the indictment is not evidence, neither is the opening statement evidence. Its purpose is only
to help you understand what the evidence will be and what the governmeny wilptove.

[ After the government's opening statement, [ de
opening statement. At this point in the trial, no evidence has been offered by either side.]

Next the government will offer evidence thagatys will support the charge[s] against [defendant].
The government s evidence in this case will ¢
documents and other exhibits. In a moment | will say more about the nature of evidence.

Afterthegoer nment ' s evidence, [defendant] 6s | awyer
evidence in the [defendant] 6s behalf, but [ he
[defendant] is presumed innocent, and the government must prove thé [gigfeadant] beyond a
reasonable doubt. [Defendant] does not have to prove [his/her] innocence.

After you have heard all the evidence on both sides, the government and the defense will each be
given time for their final arguments. 1 just told you tthet opening statements by the lawyers are

not evidence. The same applies to the closing arguments. They are not evidence either. In their
closing arguments the lawyers for the government and [defendant] will attempt to summarize and
help you understanithe evidence that was presented.

The final part of the trial occurs when I instruct you about the rules of law that you are to use in
reaching your verdict. After hearing my instructions, you will leave the courtroom together to make
your decisions. Yaudeliberations will be secret. You will never have to explain your verdict to
anyone.

Comment

(1)  This instruction is derived from Federal Judicial Center Instruction 1.

(2)  The third paragraph should be omitted if the defense reserves its opemamyesit until
later. The judge should resolve this issue with the lawyers before giving the instruction.
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PART 2 INSTRUCTIONS CONCERNING CERTAIN MATTERS OF EVIDENCE

2.01 Stipulations [Updated 6/3/09
2.02 Judicial Notice [Updated 6/1402]
2.03 Impeachnent by Prior Inconsistent Statement [Updated 6/1402]
2.04 Impeachment of Witness Testimony by Prior Conviction [Updated 6/1402]
2.05 Impeachment of Defendant's Testimony by Prior Conviction [Updated 6/1402]
2.06 Evidence of Defendant's Prior Similacts [Updated 6/1402]
2.07 Weighing the Testimony of an Expert Witness [Updated 6/1402]
2.08 Caution as to Cooperating Witness/Accomplice/Paid Informantpdated 8/9/06]
2.09 Use of Tapes and Transcripts [Updated 12/5/03]
2.10 Flight After Accusatio/Consciousness of Guilt [Updated 8/25/06]
2.11 Statements by Defendant [Updated 6/1402]
2.12 Missing Witness [Updated 9/8/1Q
2.13 Spoliation [New: 11/15/10]
2.14 Witness (Not the Defendant) Who Takes the Fifth Amendmepipdated 7/31/03]
2.15 Definit i on of AKnowingl yo [Updated 6/1402]
2.16 AW I I ful Bl indnessd As a WalypdaedoiBlat i sfy
2.17 Definition of AW I Il fullyo [New: 7/31/03]
2.18 Taking a View [Updated 6/1402]
2.19 Character Evidence [Updated 6/1402]
2.20 Tesimony by Defendant [New: 1/24/06]
2.21 Failure to Provide Evidence to Investigators [New: 10/14/11]
2.22 Misidentification Instructions [New: 10/15/11]

Introductory Comment

Instructions concerning evidence may be used during the trial, or in the §tratitrons or at both
times. They are collected here for easy reference.
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2.01 Stipulations
[Updated 6/3/09

The evidence in this case includes facts to which the lawyers have agreed or stipulated. A stipulation
means simply that the government amel defendant accept the truth of a particular proposition or
fact. Since there is no disagreement, there is no need for evidence apart from the stipulation. You
must accept the stipulation as fact to be given whatever weight you choose.

Comment

(1)  The stipulation should be admitted into evidence before the record is closed, not merely
placed in the instructions:

Technically, the court erred by first presenting the subject
matter of the stipulation to the jury in its jury instructions, after the
close of evidence.Ordinarily, unless there is a contrary agreement
between the parties, district courts should ensure that a stipulation, or
the content thereof, is presented to the jurors prior to the close of
evidence. This presentation may take various§: the stipulation
itself could be entered into evidence, the court could read the
stipulation into evidence, or the parties could agree that one of them
will publish the stipulation to the jury. The presentation will often
include an explanation byeltourt that the stipulation means that the
government and the defendant accept the truth of a particular
proposition of fact, and, hence, there is no need for evidence apart
from the stipulation itself.

United States v. Prat68 F.3d 11, 186 (1st Cir. 2009).

(2)  Where there are stipulations that are legal as well as factual, it is safest to include them in the
jury instructions. [W@@hexpiess €Corcpupini dvmso s awd
duty to prove each element of a crimgdred a reasonable doubt is diluted impermissibly if the jury
instructions do not submit the stipulation fo
divided the courts of appeals.. d&Jnited States v. Meadé&75 F.3d 215, 22n.2 (1st Cir. 999)

(citations omitted).
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2.02 Judicial Notice
[Updated 6/1402]

| believe that [judicially noticed fact] [is of such common knowledge] [can be so accurately and
readily determined] that it cannot be reasonably disputed. You may, therefore, reeiseattilis
fact as proven, even though no evidence has been presented on this point.

As with any fact, however, the final decision whether or not to accept it is for you to make. You are
not required to agree with me.
Comment

Use of an instructionke this was approved idnited States v. Belldl94 F.3d 18, 226 (1st Cir.
1999);see alsd-ed. R. Evid. 201(g).
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2.03 Impeachment by Prior Inconsistent Statement
[Updated 6/1402]

You have heard evidence that before testifying at this trial, [8s8jmaade a statement concerning

the same subject matter as [his/her] testimony in this trial. You may consider that earlier statement

to help you decide how much of [witnessodos] tes
was not consistewi t h [ wi t ness ds] testimony at this tr
affects the believability of [witnessdos] test

Comment

This instruction is for use where a witness's prior statement is admitted only for impeachment
purpces. Where a prior statement is admitted substantively under Fed. R. Evid. 801(d)(1), this
instruction is not appropriate. Once a prior statement is admitted substantivekhasrsaly under

Rule 801(d)(1), it is actual evidence and may be used fotewtiapurpose the jury wishes. No
instruction seems necessary in that event, but one may refer to Federal Judicial Center Instructions 33
and 34.
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2.04 Impeachment of Witness Testimony by Prior Conviction
[Updated 6/14/02]

You have heard evidence tHatitness] has been convicted of a crime. You may consider that
evidence, together with other pertinent evidence, in deciding how much weight to give to that
witness's testimony.

Comment

(1)  Thisinstruction is adapted from Eighth Circuit Instructidat82Ninth Circuit Instruction 8.
and Federal Judicial Center Instruction 30, all of which are very similar.

(2) In United States v. Noon®813 F.2d 20, 33 n.20 (1st Cir. 1990), the First Circuit noted that an
instruction on impeachment by prior convietishould be given where witness credibility was an
important part of the defersandwhere the court potentially misled the juryatr dire by stating

its intention to give an instruction on prior conviction at trial but such an instruction was not
ultimately given.
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2.05 Impeachment of Defendant's Testimony by Prior Conviction
[Updated 6/1402]

You have heard evidence that [defendant] was convicted of a crime. You may consider that evidence
in deciding, as you do with any witness, how muchwdight gi ve [ def endant] 0s
that [defendant] was previously convicted of another crime does not mean that [he/she] committed
the crime for which [he/she] is now on trial. You must not use that prior conviction as proof of the
crime chargedh this case.

Comment
This instruction is adapted from the Fifth Circuit Instruction 1.13 and Federal Judicial Center

Instruction 41. Itis intended for use when the defendant's prior conviction is admitted under Fed. R.
Evid. 609. If the evidence tie prior act was admitted under Rule 404(b), see Instruction 2.06.
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2.06 Evidence of Defendant's Prior Similar Acts
[Updated 6/1402]

You have heard [will hear] evidence that [defendant] previously committed acts similar to those
charged in this caseYou may not use this evidence to infer that, because of [his/her] character,
[defendant] carried out the acts charged in this case. You may consider this evidence only for the
limited purpose of deciding:

(1)  Whether [defendant] had the state of mimdnhtent necessary to commit the crime
charged in the indictment;

or

(2)  Whether [defendant] had a motive or the opportunity to commit the acts charged in
the indictment;

or

(3)  Whether [defendant] acted according to a plan or in preparation for ceromas a
crime;

or

(4)  Whether [defendant] committed the acts [he/she] is on trial for by accident or
mistake.

Remember, this is the only purpose for which
similar acts. Even if you find that [defendamay have committed similar acts in the past, this is

not to be considered as evidence of character to support an inference that [defendant] committed the
acts charged in this case.

Comment

(1) SeeFed. R. Evid. 105Huddleston v. United State485 US. 681,699 2 (1988) (A
trial court shall, upon request, instruct the jury that the similar acts evidence is to be considered only
for the proper purpose for which It was admit
wherever the matteis in doubt, is (where asked) to give a closing general instruction that bad
character i s not bnited StatesivsRanddaziee F.3d 62B,63041stCr.. 0
1996).Randazzac ont ai ns a di scussion of Mhlkhedindinst iomd:t
crimesd or ORulld,;seeldifniel States v. Samtegadi®4F.2d 391, 3995

(1st Cir. 1991).

(2)  This instruction is based upon Fifth Circuit Instruction 1.30 and Eighth Circuit Instruction
2.08.

28



(3)  Courts shouléncourage counsel to specify and limit the purpose or purposes for which prior
act evidence is admitted. One or more of the above instructions should be given only for the
corresponding specific purpose for which the evidence was admitted. Instrumtjomgpbses other

than that for which the specific evidence was admitted should not be given.
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2.07 Weighing the Testimony of an Expert Witness
[Updated 6/1402]

You have heard testimony from persons described as experts. An expert witness has special
knowledge or experience that allows the witness to give an opinion.

You may accept or reject such testimony. In weighing the testimony, you should consider the factors
that generally bear upon the <cr ediebucaionang of a
experience, the soundness of the reasons given for the opinion and all other evidence in the case.
Remember that you alone decide how much of a
weight it should be given.

Comment

This instrucion is based upon Eighth Circuit Instruction 4.10.
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2.08 Caution as to Cooperating Witness/Accomplice/Paid Informant/

Immunized Witness
[Updated 08/09/06]

You have heard the testimony of [name of witness]. [He/She]:
Q) provided evidence under agraents with the government;
[and/or]
(2) participated in the crime charged against [defendant];
[and/or]

3) received money [or. .] from the government in exchange for providing information;
[and/or]

(4) testified under a grant of immunity.

[ Al mmyai means that [witness]ds testimony may n
criminal proceeding. However, if [he/she] testified untruthfully, [he/she] could be prosecuted for
perjury or making a false statement, even though [he/she] wédgitestinder a grant of immunity.]

Some people in this position are entirely truthful when testifying. Still, you should consider the
testimony of [name of witness] with particular caution. [He/She] may have had reason to make up
stories or exaggerate whothers did because [he/she] wanted to help [him/her]self. [You must
determine whether the testimony of such a withess has been affected by any interest in the outcome
of this case, any prejudice for or against the defendant, or by any of the bbeédiis] has received

from the government as a result of being immunized from prosecution.] [You may consider their
guilty pleas in assessing their credibility, but you are not to consider their guilty pleas as evidence
against this defendant in any way.]

Comment

Q) AThough it i's prudent for the court to gi
testimony], even when one is not requested, failure to do so is not automatic error especially where

the testimony is not incredible or otherwise insubséahti o n  iUnited Sfatescv aWright73

F.2d 681, 685 (1st Cir. 197&ee alsdJnited States v. Housdy1 F.2d 886, 888 (1st Cir. 1973)

(same for paidnformant testimony). The language varies somewbaited States v. Paniagua
Ramos251F3®2 42, 245 (1st Cir. 2001) ( UmtedStmtasyi c wor
Hernandez 109 F. 3d 13, 17 (1st Cir. 1997) (approv
United States v. Browr938 F.2d 1482, 1486 (1st Cir. 1991) (referring tostla@dard accomplice
instruction as fwi tUhitedcStated vi Skandiex58 &.2dgl3, 463list Ca.ar e 0 )
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1985) (fAscruti ni z@nied Btatas k. Hipkapot Fi2d 11082,8091 re6gIst€in. ) ;
1979) (appr oviinsguctiorg. r e staadard s the same for withesses granted
immunity, United States v. Newto891 F.2d 944, 950 (1st Cir. 1989) (jury should be instructed that
such Atestimony must be received with ¢Gaution
United Statesv.Cresta 825 F. 2d 538, 546 (1st Cir. 1987) |
to weigh the witness6é testimony with careo).

(2) If a co-defendant has pleaded guilty, the jury must be told they are not to consider that guilty
plea as any evidence against the defendant on tisted States v. Gonzal€zonzalez136 F.3d 6,

11 & n.4 (1st Cir. 1998). It is incorrect to
the guilt of IldaablyUrited Btates v. padBoszalay206 F.3d 436, 444 (1st Cir.

2000).

3) In United States v. Paniagi®amos 251 F.3d 242, 248 n.3 (1st Cir. 2001), the court said in a
footnote that, although a jury need not believe every government witness beyond a reasobgble d

Awhere the accomplicebds uncorroborated testi me
the testimony must be believed beyond a reasonable doubt, if requested, would be advisable to guide
the juryds deliberations. o

(4)  Thejury charge fiothe testimony of immunized witnessebased largely upddnited States

v. Simonelli 237 F.3d 19, 29 (1st Cir. 2001). The purpose of this instructigst as with cautions

regarding the testimony of a querating witness, anceaomplice or any other winess with a

personal interestin the césés to cautionth¢ ur y t o view the witnessodos t
and caution than the t esitedSaesnwAnQulB98 F.AALIECR r y wi
1208 (1st Cir. 1990). Thus, if a districburt has properly cautioned the jury regarding the credibility

of an immunized witness, it is not error for the court to decline to give an additional accemplice
witness instruction or an additional cooperatmigness instructionSeeSimonelli, 237 F3d at 29
(affirming district courtodés refusal to give
immunizedwitness instruction was giveri)nited States v. Newtor891 F.2d 944, 950 (1st Cir.

1989) (AThere i s no s icaumonafyinstraction ondhe testimamyecofano n b
accomplice and a cautionary instruction on a witness granted immunity. In both instances, the jury is
instructed that the testimony must be receivec
omitted; United States v. Glant847 F.2d 1, 11 (1st Cir. 1988) (finding no error in the district
courtdés failure Ato specifically warn the jur’
witness. . . who had agreed to cooperate with the gowemt. . . in exchange for a plea bargain in

an unrelated caseo where the court fAgave very
witnesses or those that have committed prior acts of perjury should be examined with the greatest of
care, withparticular consideration given to whether the testimony was affected by personal interest,
prejudice, or antagonism toward the defendant

(5)  The First Circuit has expressed skepticism regarding the appropriateness of a generalized
instruction regardig the credibility of withesses who are substance abuSesJnited States v.
Williams, 809 F.2d 75,888 ( 1 st Ci r . 1986) (such an instruct
woul d] 1 mpugn|[] the testi mony o Siftlelcdurtgvdshi ct s 0O
Afdet ai | edwiattcceoanp liimcet ructi ono) . A figeneral i ze
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persons who wuse or abuse narcoti cs-ionfddrfrhieemtso
witnesses who magrhmeadani iynpeovi dedf by the
incarceration so that he or she may continue
certain circumstancedd. at 87(citing United States v. Ros@05 F.2d 1375, 1381 (1st Cir. 1983)).
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2.09 Use of Tapes and Transcripts
[Not to be used if the recordings are not in English]
[Updated 12/5/03]

At this time you are going hear conversations that were recorded. This is proper evidence for you to

consider. In order to help you, | am ggito allow you to have a transcript to read along as the tape

is played. The transcript is merely to help you understand what is said on the tape. If you believe at

any point that the transcript says something different from what you hear on theragrajper it is

the tape that is the evidence, not the transcript. Any time there is a variation between the tape and
the transcript, you must be guided solely by what you hear on the tape and not by what you see in the
transcript.

[In this case there ate/o transcripts because there is a difference of opinion as to what is said on the
tape. You may disregard any portion of either or both transcripts if you believe they reflect
something different from what you hear on the tape. Itis what you heze tape that is evidence,

not the transcripts.]

Comment

(1) This instruction is based upon a trial court instruction approvedited States v. Mazza
792 F.2d 1210, 1227 (1st Cir. 1986).

(2)  Theinstruction for two transcripts is based upmitedStates v. Rengif&89 F.2d 975, 983
(1st Cir. 1986).

(3) There is abundant First Circuit caselaw concerning the admissibility of tapes, particularly
when there is a dispute over their audibilit
importane of ensuring that a transcript offered f
to how they were prepared, the sources used, and the qualifications of the person who prepared
t h e nunitedStates v. Deeon, 187 F.3d 60, 65 (1st Cir. 199@)tations omitted). But ultimately

the matter is |l eft to the trial courtds Abroac
substanti al as to make the rest Unitell Stdtese. t ape
Jadusinghl2 F3d 1162, 1167 (1st Cir. 1994) (quotidgited States v. ForRRamirez 944 F.2d 42,

47 (1st Cir. 1991)see alstnited States v. DiSant86 F.3d 1238, 12581 (1st Cir. 1996)Jnited

States v. Saccoccia8 F.3d 754, 781 (1st Cir. 1998nited States \Carbone798 F.2d 21, 24 (1st

Cir. 1986). The decision whether to allow the transcripts to go to the jury also is committed to the
trial judgebs discretion, as |l ong as the judg
evidenceUnited Sates v. Ademaj170 F.3d 58, 65 (1st Cir. 199%)nited States v. Yound 05

F.3d 1, 10 (1st Cir. 1997Wnited States v. CampbeB74 F.2d 838, 849 (1st Cir. 1989) (citing

Rengifg 789 F.2d at 980).

Y
C

(4) A Al n i nstructi on t hyahatisdnthetgpe ang nosmhatisihtde c o n s
English transcri pt UnitediStatesw Moraldthaderad3? f.8dalpOr(listat e . 0
Cir. 2003).
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2.10 Flight After Accusation/Consciousness of Guilt
[Updated 8/2506]

Intentional flight by alefendant after he or she is accused of the crime for which he or she is now on

trial, may be considered by you in the light of all the other evidence in the case. The burden is upon
the government to prove intentional flight. Intentional flight aftéefendant is accused of a crime

is not alone sufficient to conclude that he or she is guilty. Flight does not create a presumption of
guilt. At most, it may provide the basis for an inference of consciousness of guilt. But flight may

not always refledieelings of guilt. Moreover, feelings of guilt, which are present in many innocent
people, do not necessarily reflect actual guilt. In your consideration of the evidence of flight, you
Sshould consider that there nhatareuléyconssseergwiths f or
innocence.

It is up to you as members of the jury to determine whether or not evidence of intentional flight
shows a consciousness of guilt and the weight or significance to be attached to any such evidence.

Comment

(1)  This instruction is based ddnited States v. Hysqrv21 F.2d 856, 864 (1st Cir. 1983);
accordUnited States v. Camilo Montoy&17 F.2d 680, 683 (1st Cir. 199@Q)nited States v.
HernandezBermudez 857 F.2d 50, 54 (1st Cir. 1988)nited States v. Grandm80 F.2d 867,

86970 (1st Cir. 1982). AEvi dence of an accusec
guilty mind, so long as there is an adequate factual predicate creating an inference of guilt of the
cri me c HeanangdesBermadez857 F.2d at 525ee alsdJnited States v. Zanghl89 F.3d

71, 83 (1st Cir. 1999)Jnited States v. LucianMosquera63 F.3d 1142, 1156 (1st Cir. 1995).

(2)  Aflight instruction also can be given when the flight in question was from the crime scene.
LucianaMosquera63 F.3d at 1153, 1158nited States v. Hernande¥95 F.2d 307, 3145 (1st
Cir. 1993).

3) If there is more than one defendant, the instruction should clearly specify that the absence of
a particular defendant from the trial cannot lelaited to the others and is not to be considered in
determining whether the others are guilty or not guiltyited States v. RullaRivera 60 F.3d 16,

20 (1st Cir. 1995)Hyson 721 F.2d at 8645.

(4)  The First Circuit has highlighted the need toag®in a Fed. R. Evid. 403 evaluation before
admitting evidence of flightHernande®8Bermudez 857 F. 2d at 54 (A[ 1]t i
that should be viewed with caution; it should not be admitted mechanically, but rather district courts
should alvays determine whether it serves a genuinely probative purpose that outweighs any
tendency towards unfair prejudice. 0 (citation
same treatmenSeeUnited States v. Ros@05 F.2d 1375, 13779 (1stCir. 1983);United States v.
Gonsalves668 F.2d 73, 75 (1st Cir. 1982)nited States v. Monaha633 F.2d 984, 985 (1st Cir.

1980);see alsdJnited States v. Rosaridiaz, 202 F.3d 54, 70 (1st Cir. 2000).
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(5)  Asimilar instruction can be given when atfets to conceal or falsify identity might justify
an inference of consciousness of gulteeUnited States v. Oterblendez 273 F.3d 46, 54 n.3 (1st
Cir. 2001);United States v. Tra¢cP89F.2d 1279, 1285 (1st Cir. 1993)nited States v. Wallace
461F.3d 15 (1st Cir. 2006) (use of alias).

) The First Circuit has also approved expandi
or evasiono when t United Statésd.Candetarfitva) 162vFa3d 698,17Q7 s .
(1st Cir. 1998).
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2.11 Statements by Defendant
[Updated 6/1402]

You have heard evidence that [defendant] made a statement in which the government claims [he/she]
admitted certain facts.

It is for you to decide (1whether [defendant] made the statement, and $8) howmuch weight to

give it. In making those decisions, you should consider all of the evidence about the statement,
including the circumstances under which the statement may have been made [and any facts or
circumstances tending to corroborate or contrdldectversion of events described in the statement].

Comment
(1) The instruction uses the word fistatemento

2 A judge is required to give this insueructioc
concerning the voluntariness of such statements, whet her through his ow
wi t n e sUniked $tatep v Feré16 F.2d 590, 594 (1st Cir. 1980). Under 18 U.S.8a@L(a),

A1 ]f the trial j udgewasiwlunarlymadeatshalt be admitteadime c or
evidence and the trial judge shall permit the jury to hear relevant evidence on the issue of
voluntariness and shall instruct the jury to give such weight to the confession as the jury feels it
deservesunderlal t he c i r ©igkersoh\a dnitesl Stat@s30 U(S. 428 (2000), held that

18 U.S.C. 8501 did not displace the constitutional requiremenkdicinda v. Arizona384 U.S.

436 (1966), bubickersondid not say that section 3501 has no effectialiedeems safer, therefore,

to charge in light of section 3501 everMirandarequirements are satisfied9ee alscCrane v.

Kentucky 476 U.S. 683, 6891 (1986) (holding exclusion of testimony about circumstances of
confession deprived defendantedfir opportunity to present a defense). The First Circuit has held
that , Al o] nce the judge makes the preliminar.y
another independent finding on that issue. Under this procedure, the jury only hearseesidbe
circumstances surrounding the confession to aid it in determiningeigét or credibilityof the

c o nf e sUnited Stated v. Campusarn7 F.2d 1, 6 (1st Cir. 1991) (quotibgited States v.

Nash 910 F.2d 749, 756 (11th Cir. 1990) (qugtlinited States v. RobinspA39 F.2d 553, 575

(D.C. Cir. 1970) (McGowan, J., dissenting))).

3) I n addition to determining whether a defenqt
mu s t Amakel] a preliminary de but thenconfessionasn as
sufficiently trustworthy for the jUntedStatesy. cons i
Singleterry 29 F. 3d 733, 737 (1st Cir. 1994) (citat
cannot rely on an extrajumdal, postoffense confession, even when voluntary, in the absence of

O0substanti al i ndependent evidence which woul ¢
st at e rde(alterationon original) (quotin@pper v. United State848 U.S. 84, 931054)). If
evidence of the statement is admitted, Athe cc

trustworthiness is such a close one that it would be appropriate to instruct the jury to conduct its own
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orr obor at Idat/39dmid the purpsse af the bracketed language in the instruction.
[ A] judge has wide |l atitude to select appropr
weighs the evidence without thoughtlessly creditingarobgto ur t c old.f essi on. 0

= N ]
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2.12 Missing Witness
[Updated 9/8/1Q

If it is peculiarly within the power of the government to produce a witness who could give material
testimony, or if a witness, becausighis/hel relationship tahe government, would normally be
expectedd support the gov e rthefaarato aalgthatweness mayjostitpah e v er
inference that [his/her] testimony woultthis instancée unfavorable to the governmenfou are

not required to draw that inference, but you may dd\sosuch inference is justified if the witness

is equally available to both parties, if the witness would normally not be expected to support the
governmentodos version of events, or if the tes

Comment

(1)  According b United States v. PageBantinj 451 F.3d 258, 267 (1st Cir. 200B)ited States

v. Perez 299 F.3d 1, 3 @ Cir. 2002);United States v. DeLu¢a37 F.3d 24, 38 (1st Cir. 1998);

United States v. Lewj10 F.3d 1325, 1336 (1st Cir. )9andUnited Staées v. Welch 15 F.3d

1202, 1214 (1st Cir. 1993), the decision to give this instruction is a matter of court discgetéon.

also United States v. AriaSantana964 F.2d 1262, 1268 (1st Cir. 199Pnited States v. St.

Mi_ c hsaCeedittUnion 880 F.2d 59, 59799 (1st Cir. 1989). Thus, the proponent of such an
instruction must demonstrate that t h®otestifyt ness
on behalf of the government by vieu of st at us  @eculiarhedvalabléto thes hi p o
government ®erez 299 F. 3d at 3 .considériihe explanationt(if anyuferthe t h e n
witness's absence and whether the witness, if called, would be likely to provide relevant, non
cumulative testimony @d. See alsdJnited States v. Aretson 452F.3d66 (1st Cir. 2006).

(2)  Where itis a confidential informant who is undisclosed by the government, if he or she is a
mere tipsted i.e., if the person was not in a position to amplify, contradict or clear up
inconsistencies in the governnten wi t n e s s @ Isisor hieredentity nmaex mot be disclosed.
Indeed, in that circumstance the witness instruction would be improper, and presumably an abuse of
discretion, because the informant is not essential to the right to a fair trial angehengent has an
interest in maintaining the confidentiality of identityewis, 40 F.3d at 1336 (citindnited States v.
Martinez 922 F.2d 914, 921, 925 (1st Cir. 1991)). Where a defendant has not previously sought

disclosure of the confidential informa 6 s i dent i ty, he or sReeezi s not
299 F.3d at 4.

(3)  All the missing witness instruction cases in the First Circuit appear to have been missing
governmenwi t nesses. The cases oft emndshpestrbctonn t er
might be revised accordingly. But a judge should exercise extreme caution in granting the
government 6s request for such an instruction
recommends t hat t he inshtketdefandantivhm offerS moceviderzesin hiss e d
defense. o Comment to Federal Judicial Center

case and the instruction is given against the defendant, the following supplemental instruction may
be waranted:
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You must, however, bear in mind that the law never compels a
defendant in a criminal case to call any witnesses or produce any
evidence in his behalf.

Sand, et al., Instruction®.
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2.13 Spoliation
[New: 11/15/10]

If you find that [party] desbyed or obliterated a document that it knew would be relevant to a
contested issue in this case and knew at the time it did so that there was a potential for prosecution,
then you may infer (but you are not required to infer) that the contents of theyddstvidence

were unfavorable tfparty].

Comment

1) AANspoliationd instruction, allowing an adyv
civil and criminal cases where there is evidence from which a reasonable jury might conclude that
eviderce favorable to one side was destroyed by the othiited States v. Laurera07 F.3d 895,

902 (1st Cir. 2010) (citing 4 L. Sand et al., Modern Federal Jury Instructiém8E (instruction 75

7),at7516t0-18 (2010) ) . i T h ey seéeking teainstructisn toeptablish sudhe p a
e Vi deld ¢citingd L. Sand et al., M@in Federal Jury Instructionsr$.01, at 75L8; United
States v. Lopetropez 282 F.3d 1, 18 (1st Cir. 2002) ) .

par ty o0 $ prbdade levidenee may justify an inference that the evidence would have been
unfavorable to the neproducing party.This general rule of evidence encompasses everything from

the decision not to call a witness to the intentional destruction of docunidéparty seeking the
instruction has the burden of | aUnited Stateas m. appr
SantanePerez 619 F.3d 117, 124 ¢1Cir. 2010)(citing Laurent 607 F.3d at 902). | have not
discovered a specifically criminal spatiion instruction and have based this instruction upon what is
commonly used in civil cases.

I n the c¢criminal context, the First Circuit
makes sense only where the evidence permits a finding of baddsithation; ordinarilynegligent
destruction would not support the logical inference that the evidence was favorable to the
d e f e n drdtedtStatés v. Laurer07 F.3d 895, 902 (1st Cir. 20¥@nphasis in original). But
thenitadds:i But t laweis notausiferm in the culpability needed for the instruction and,
anyway, unusual circumstances or even other policies might warrant excegfionsider, for
example, negligent destruction of a particular piece of evidence likely to be exculpatostiros
destruction of a class of such evidence.0 Id. at 90203.

Other circuit courts have held that a spoliation instruction is not warranted without a
threshold showing of bad faith imputable to the government and prejudice to the defendtre from
loss or destruction of the evidendgnited States v. Wis@€21 F.3d 140, 156 (5th Cir. 20q@)strict
court properly declined to give a spoliation instruction where there was no evidence of bad faith
conduct by the governmenbtnited States v. Jeell, 749 F.2d 1302, 1308 (9th Cir. 1984) (adverse
inference instruction arranted only when there is (@yidence of bad faith on the part of the
government, and (Prejudice suffered by the defendant from the loss or destruction of evidence);
United Stées v. Arterg121 F.3d 1256, 12560 (9th Cir. 1997) (confirmingenneld s b ad f ai t h
prejudice elements).
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(2)  Other circuits say that the instruction is discretionary with the trial judgged States v.

Wise, 221 F.3d 140, 156 (5th Cir. 2000), ahdt is the position the First Circuit has taken in civil
spoliation casesSee,eqBooker v. Mass. ,[B¥F8d34,d46((1sCu.l2010)c He a
(ctingUni ted States v. S80F.2d578,b% €Lt Giis 1989)),adhaslin Un i o n
criminal missing witness instructioridnited States v. AriaSantana964 F.2d 1262, 1268 (1st Cir.
1992))Uni ted States v. S 880 F.24i500h58%0 (1€ €ir. V8% di t Uni o

(©)) Generally, with respect to permissive inferencerutiions, the Supreme Court has stated:

The most common evidentiary device is the entirely permissive
inference or presumption, which allowwst does not requirthe trier

of fact to infer the elemental fact from proof by the prosecutor of the

basic one md which places no burden of any kind on the
defendant. .. Because this permissive presumption leaves the trier

of fact free to credit or reject the inference and does not shift the
burden of proof, it affectsethe a
doubt o standard only if, under th
way the trier could make the connection permitted by the inference

i cat

ppl
e fact s

County Court of Ulster County, N. Y. v. Alled42 U.S. 140, 157 (1979).
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2.14 Witness (Not the Defendant) Wio Takes the Fifth Amendment
[Updated 7/31/03]

You heard [witness] refuse to answer certain questions on the ground that it might violate [his/her]

right not to incriminate [himself/herself]. You may, if you choose, daiawdverse inferenéem

thsef usal to answer and may take the refusal in
motives, but you are not required to draw that inference.

Comment

(1)  Thisinstruction is based up&inited States v. Berribondong 946 F.2d 158, 1662 (1st

Cir. 1991), andJnited States v. Kapla832 F.2d 676, 6885 (1st Cir. 1987). The First Circuit
seems to stand alone in explicitly permitting this type of instruction. Other circuits seem to disagree.
See, e.g.United States v. Lizza Indus., In@.75 F.2d 492, 4967 & n.2 (2d Cir. 1985)United

States v. Nune®68 F.2d 1116, 1123 (10th Cir. 1981).

(2) It is within the discretion of the court to refuse to allow a witness to take the stand where it
appears that the witness intends to claim thal@ge as to essentially all questioténited States v.
Johnson488 F.2d 1206, 1211 (1st Cir. 1978¢cordUnited States v. Gary4 F.3d 304, 3112

(1st Cir. 1996)Kaplan 832 F.2d at 684.
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2.15 Definition of AKnowinglyo
[Updated 6/1402]

Thewor d Aknowingly, 0 as that term has been used
the act was done voluntarily and intentionally and not because of mistake or accident.

Comment

In United States v. Tra¢y6 F.3d 187, 1995 (1st Cir. 1994 the First Circuit acknowledged a split
of aut hority over how to define the term Aknc
instruction stated above, emphasizing the voluntary and intentional nature of tlead95. The
Sixth, Seventtand Ninth circuits, on the other hand, embrace an instruction to the effect that
i 6 k n o w.i. . mgahsythat the defendant realized what he was doing and was aware of the nature
of his conduct, and did not ald (quotingSeeentigGircuit g n or a
Instruction 6.04)see alsdviodel Penal Code 8.02(2)(b)(i).

Although the First Circuitifracya ppr oved of the trial court 0:
instruction under the circumstances of the case, it did not expresgplyadeject either definition
of Aknowi ngl y-95 Therg Bay Be c8sds wheh, gitef the evidence, the alternative
instruction will be more helpful to the jury.
incorrectly suggedb the jury that the actor must realize that the act was wrongful.
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2.16 AW I I ful Bl indnessodo As a Way of Satisfy
[Updated 9/2311]

In deciding whether [defendant] acted knowingly, you may infer that [defendant] had knowledge of a
fact if you find that [he/she] deliberately closed [his/her] eyes to a fact that otherwise would have
been obvious to [him/her]. In order to infer knowledge, you must find that two things have been
established. First, that [defendant] was aware of a high pfitypab[the fact in question]. Second,

that [defendant] consciously and deliberately avoided learning of that fact. That is to say,
[defendant] willfully made [himself/herself] blind to that fact. It is entirely up to you to determine
whether [he/shedleliberately closed [his/her] eyes to the fact and, if so, what inference, if any,
should be drawn. However, it is important to bear in mind that mere negligence or mistake in failing
to learn the fact is not sufficient. There must be a deliberate &ffogmain ignorant of the fact.

Comment

(1)  Thisinstruction is drawn from the instructions approvednited States v. Gabrielé3 F.3d
61, 66 n.6 (1st Cir. 1995), ahthited States v. Brandot7 F.3d 409, 4552 n.72 (1st Cir. 1994).
The First Grcuit quoted and approved the last seven sententéstied States v. Jesisera,

F.3d __ , 2011 WL 3688997 &b t1stCir. Aug. 24, 2011).

(2)  The rule in the First Circuit is that:

[A] willful blindness instruction is warranted if (1) the
defendhnt claims lack of knowledge; (2) the evidence would support
an inference that the defendant consciously engaged in a course of
deliberate ignorance; and (3) the proposed instruction, as a whole,
could not lead the jury to conclude that an inference oWeuge
was mandatory.

Gabriele 63 F.3d at 66 (citin@randon 17 F.3d at 452, aridnited States v. Richardspi¥ F.3d

666, 671 (1st Cir. 1994)accordUnited States v. Mitrano  F.3d , 2011 WL 4424820, at *5

(1stCir. Sep. 23, 2011)nited Stats v. Coviellg 225 F.3d 54, 70 (1st Cir. 200Qnited States v.

Camutj 78 F.3d 738, 744 (1stCir.1996) The danger of an i mproper wi
is Othe possibility that the jury weféndantbre | ed
the i mpermissible ground that he shoBuwmhddn have |
17 F.3d at 453 (quotingnited States v. Littlefield840 F.2d 143, 148 n.3 (1st Cir. 1988j)is not
advisabl e t o us enguagedritedStatasty. Geffirfedd-13d7 D 8081 (1kt@ir.

2008).I' t i s not error t o o UnitedStates. Anthenp454-.3d60,661 r e ¢ k |
(1stCir. 2008).

(3)  The First Circuit has said that proof of intent to joina conspya ii s not estab
wi | I ful britad Stdtese.4 isardd45F.3d73, 86(1st Cir. 2006).
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4 The First Circuitt says that A[t] he circui
instructions for specific intent crimal offenses @riffin, 524 F.3d at 79 n.6

(5) It is not necessary that willful blindness be motivated by a desire to preempt prosddution.
at79.

(6) AWe have never required t hat.. awstatémerft[thatthd | i ndr
defendant had actu&ln o wl e ddgae §0. The First Circuit does not require that a willful
blindness instruction Amhody54b€&.3daté( i Aot aat ubkl b
caveat informs the jury that a showing of mistake, negligence, carelessnegdessness could not

support a finding of willfulness and that, although knowledge may be inferred from willful blindness

to the existence of a fact, the jury must find theedefd ant had ac.t ual knowl ed

@) Al E] vi dence of...does netcptecludenaowillfuleblingiress instruction
....[Wlhatt he O0separate and distinctd requirement n
provides the jury with only a binary choice between actual knowledge and innocence, a willful
blindnes instruction is inappropriate. .0 Separ ate and distinctd evide
where. . . the jury could take one view of the evidence and reasonably conclude that the defendant
had actual knowledge or, alternatively, reject that \oéthie evidence but still reasonably conclude
instead that t he de fUsitaddStatedv. Amubik&64H.30 59f6B8(1sty bl i n
Cir.2009). The First Circuit MfAhas never...toeraatt at he p
requirementhat the set of evidence supporting an inference of willful blindness cannot be contained
within a larger set of evidence that, in the alternative, could support a finding of actual knowledge, or
even that the two setldaté8Bannot compl etely over
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2.17 Definition of AW Il fullybo
[New: 7/31/03]

Toactih wi | | f ultd actovolumteridy mrgl intelligently and with the specific intent that the
underlying crime be committédthat is to say, with bad purpose, either to disobey or disregard the
lawd not to act by ignorance, accident or mistake.

Comment

The definiti on o fUnifedStates i Mohtéingddl F.2d267e2889 {16t €im
1989). For alternate definitions sBaited States v. Portev64 F.2d 1, 17 (1st Cir. 1985),chn
United States v. Drapé68 F.2d 22, 26 (1st Cir. 1992). Specific intent is prefetsaited States v.
Yefsky, 994 F.2d 885, 899 (1st Cir. 1993).
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2.18 Taking a View
[Updated 6/1402]

| am going to allow you to go to [insert location]. Howevénstruct you that, while you are there,

and on the way there and back, you are not to talk about what you see there or anything else relating
to the case. You must simply observe. Do not do any independent exploration or experimentation
while you are thre.

Comment

United States v. Gray99 F.3d 547, 5480 (1st Cir. 1999), held that a view is admissible evidence,
thereby overrulingClemente v. CarniceRuerto Rico Management Associates, | 32 F.3d 383

(1st Cir. 1995). The instructionisbasedoh e court 6s approving quotat
review note, Hulen D. Wendorgome Views on Jury Viewd5 Baylor L. Rev. 379 (1963%ray

suggests a number of advisable precautions in conducting a view.
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2.19 Character Evidence
[Updated 6/1402]

[Defendant] presented evidence to show that [he/she] enjoys a reputation for honesty, truthfulness
and integrity in [his/her] community. Such evidence may indicate to you that it is improbable that a
person of such character would commit the crimeffiglrged, and, therefore, cause you to have a
reasonabl e doubt as to [his/ her] guilt. You
character along with all the other evidence in the case and give it such weight as you believe it
deserves. If, Wwen considered with all the other evidence presented during this trial, the evidence of

[ defendant] 6s good character creates a reasone
find [him/her] not guilty.

Comment

This instruction is basegonUnited States v. Winte663 F.2d 1120, 11449 (1st Cir. 1981), and

United States v. Lachmay69 F.2d 1043, 1046 (1st Cir. 1972). The First Circuit explicitly rejects
the instruction that good c¢har acduie Winter663d e nc e
F.2d at 1148
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2.20 Testimony by Defendant
[New: 1/24/06]

Comment

(1) Thereis no suggested instruction for paying special attention to testimony by the defendant.
In the past, the First Circuit has cautioned about the use ofrstairctions. SeeUnited States v.
Dwyer, 843 F.21 60, 63 (1st Cir. 1988)nited States v. Rolling84 F.2d 35, 3@8 (1st Cir. 1986).
But more recently, itunited States v. Gonsalvet35F.3d64, 72(1st Cir. 2006), the First Circuit
said tlautimon] he still good | aw i ninGohsalges ci r c ul
the trial court had charged:
In this case, the defendant decided to testify. You should
examine and evaluate his testimony just as you would the testimony
of any witress with an intexst in the outcome of the case.
You should not disregard or disbeligvs testimony simply
because he is charged as a defendanticasbe.
Trial Tr., Jury Charge at 41, Mar. 16, 2004R0. 03-cr-00063, Docket ltem 953jtedin Gonsaves
435 F.3d at 7Zalterations made to text of jury chargelRecognizing that the Supreme Court

Afexpressly approved an instruction calling at
o ut c o rReagan v. bhnited State¥57 U.S. 81, 30506( 1 895), the First Cir
think the instruction was not error and decline to extBwd/er b ey on d i ts presen

Gonsalves435 F.3d at 72.
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2.21 Failure to Provide Evidence to Investigators
[New: 10/14/11]

A person has no legal obligen to voluntarily provide information or things requested by
investigators. There may be reasons why such a person may decline to provide such information or
things. You should not conclude or infer tftae defendahtwas guilty or predisposed to comt

criminal acts because of [his/her] alleged refusal to voluntarily provide such information or things.
You may only consider the evidence presented on this issue within the context of the particular
circumstances of this case.

Comment

This instructon is based upon a trial court instruction approvedhited States v. Harrjs ~ F.3d

_,2011 WL 4903187, at *4gtiCi r . Oct . 14, 2011) , and the Fi
would have been clearer to mention inference of guilt as well¢inth hi r d Id.atfStlence] . @
Harris the refusal involved DNA evidence
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2.22 Misidentification Instruction
[New: 10/15/11]

Testimony by a withess as to identity must be received with caution and scrutinized with care. The
gover nme ntpoefetiends th every edlement of each crime charged, including the burden
of proving beyond a reasonable doubt the identity of an alleged perpetrator of an offense.

Comment

The First Circuit has approved the use of an instruction on identificationtesony fAi n c a
where the evidence s uggeUnied States p. Kavaagh/? Fe2d®&i s i de |
10 (1st Cir. 1990)Wright v. Marshall 656F.3d102, *7(1st Cir.2011) (quotindkavanaugh572
F.2d at 10).This instruction was approveds A s u b st a n tUniteedStayes \«« Angiuloe ct 0 i
897 F.2l 1169, 1205 (1st Cir. 1990), andunited States v. Kavanagh72 F.2dat12( ir eque st ed
charge woul d h ayvlealsbhapmies toaqgice ideatifications/tight,®56 F.3d 02
(citing Angiulo, 897 F.2d at 12085). Wright noted that there may be a lessened concern when the
identifying witness had a pmxisting relationship with the defendant or was familiar with the
defendant 6s voice.

In Kavanaghthe First Circuitspecife | | y a p p r o Babdrchargesoe varafionst h e
of it, in the discretion of the district court, in cases where the evidence suggests a possible
mi si dent b F.2daat 10Accordiag to the First Circuit iKavanagh United States v.

Barber 442 F.2d 517 (3d Cir. 197 Xequires that district courts in the Third Circuit charge:
that identification testimony may be treated as a statement of fact if
the followingcircumstances are present: {i¢ witness has haah
opportunity to observe; (2he resulting identification is positive;
Bt he witnessdé identification is not wund
identify or misidentification; and (4he identification remains
unqualified and certain after full cresgamination.If one or more of
those conditions is absent, the jury is to be instructed that the
identificat i on t est i mongd wihmaoastibn abde recei v
scrutinized withcar@ and reminded that the govern
burden of establishing the defendantds
doubt.
572 F.2d at 11 The actual content @arberon the identification instruction is as follows:
In any case raising the questiwhether the defendant was in fact the
criminal actor, the jury will be instructed to resolve any conflict or
uncertaintyon the issue of identificationthe jury will be instructed
that identification may be made through the perception of any of the
witness' senses, and that it is not essential that the witness himself be
free from doubt as to the correctness of his opinioThe
identification testimony may be treated by the jury as a stateof
fact by the witness: (1fthe witness had the opporityto observe
the accused; (2) the witness is posie in his identification; (3)f
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the witness' identification testony is not weakened by prior failure

to identify or by prior incosistent identification; and (4f, after

crossexamination, his testimony remains positive and unqualifred.

the absence of any one of these four conditions, however, the jury will

beadmonished by the court that the witness' testimony as to identity

must be received with caution and scrutinized with céhe burden

of proof on the prosecution extends to every element of the crime

charged, including the burden of proving beyond aomasle doubt

the identity of the defendant as the perpetrator of tiheedior which

he stands charged.
527 F.2d at 528 (footnote omittedhere are also detailed identification instructions in the Pattern
Instructions of the Federal Judicial Center g Third, Fifth, Seventh, Eighth, Nintlhenth, and
Eleventh Circuits.
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PART 3 FINAL INSTRUCTIONS: GENERAL CONSIDERATIONS

3.01 Duty of the Jury to Find Facts and Follow Law [Updated 6/1402]
3.02 Presumption of Innocence; Proof Beyond a ReasonatitD [Updated11/2/1]
3.03 Defendant 6s Constitutional [Bdagd2t705iNot t o
3.04 What Is Evidence; Inferences [Updated 8/10/07
3.05 Kinds of Evidence: Direct and Circumstantial [Updated 6/1402]
3.06 Credibility of Witnesses [Updated 6/1402]
3.07 Cautionary and Limiting Instructions as to Particular Kinds [Updated 6/1402]
of Evidence
3.08 What Is Not Evidence [Updated 7/27/07)
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3.01 Duty of the Jury to Find Facts and Follow Law
[Updated 6/1402]

It is your duty to fnd the facts from all the evidence admitted in this case. To those facts you must
apply the law as | give it to you. The determination of the law is my duty as the presiding judge in
this court. Itis your duty to apply the law exactly as | give iow, yhether you agree with it or not.

You must not be influenced by any personal likes or dislikes, prejudices or sympathy. That means
that you must decide the case solely on the evidence before you and according to the law. You will
recall that you toolan oath promising to do so at the beginning of the case.

In following my instructions, you must follow all of them and not single out some and ignore others;
they are all equally important. You must not read into these instructions, or into anythnldva

said or done, any suggestions by me as to what verdict you shouldrétatris a matter entirely

for you to decide.

Comment

On jury nullification see Comment (2) to Instruction 1.01.
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3.02 Presumption of Innocence; Proof Beyond a ReasonableoDbt
[Updated 11/2/17

It is a cardinal principle of our system of justice that every person accused of a crime is presumed to
be innocent unless and until his or her guilt is established beyond a reasonable doubt. The
presumption is not a mere forntgli It is a matter of the most important substance.

The presumption of innocence alone may be sufficient to raise a reasonable doubt and to require the
acquittal of a defendant. The defendant before you, | |, has the benefit of that
presumptiorthroughout the trial, and you are not to convict [him/her] of a particular charge unless
you are persuaded of [his/her] guilt of that charge beyond a reasonable doubt.

The presumption of innocence until proven guilty means that the burden of proo&ys amwthe
government to satisfy you that [defendant] is guilty of the crime with which [he/she] is charged
beyond a reasonable doubt. The law does not require that the government prove guilt beyond alll
possible doubt; proof beyond a reasonable doubffisient to convict. This burden never shifts to

[ defendant ] . It is always the governmentos b
charged beyond a reasonable doubt by the evidence and the reasonable inferences to be drawn from
that evideoe. [Defendant] has the right to rely upon the failure or inability of the government to
establish beyond a reasonable doubt any essential element of a crime charged against [him/her].

If, after fair and impartial consideration of all the evidence, yave a reasonable doubt as to

[ defendant] 6s guilt of a particular cri me, it

other hand, if, after fair and impartial consideration of all the evidence, you are satisfied beyond a

reasonable doubtofife f endant ] 6s guilt of a particular cr
Comment

(1) AWe have previousl y ebtipdiffculthoaefinesand that a coveta s o n a
need not define reasonable doubt for a juryWe have, in the =, warned against attempts to

define reasonable doubt noting that such attempts often result in further obfuscation of the
concept. .. We emphasize that courts must exercise the utmost care when instructing a jury as to
reasonable doubt. In that veime note that there is value in consulting the First Circuit [Criminal]
Pattern Jury Instruction,. 02, and in wusing it for Unte@& gui d:
States v. Van Antb23F.3d43, 5859 (1st Cir. 2008) (nternalquotation anctitations omitted).
AReasonabl e doubt i's a fundament al concept t
d e f i n iUbitedoStatev. Vavlitis9 F.3d 206, 212 (1st Cir. 1993ee alsdJnited States v.

Cassiere 4 F. 3d 1006, TAn2nétrudtidn svhich Gsesrthe wdrds @ed8spnaljen
doubt without further definition adequately arfg
United States v. Olmstea832 F.2d 642, 646 (1st Cir. 198 Q)nited States v. Campbel74 F.2d

838,843 (1st Cir. 1989)accordUnited States v. Taylp©97 F.2d 1551, 1558 (D.C. Cir. 1993)

(A[ T] he greatest wisdom may | ie with the Fourt
to juries the task of deliberating the meaning of reasonabld doub ) . The constituf
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practice was reaffirmed by the Supreme CouMigtor v. Nebraska511 U.S. 1, 5 (1994). ltis

not reversible error to refuse further explanation, even when requested by the jury, so long as the
reasonable doubt stad ar d was fAnot Oburi ed ad¥nitedfStatessvi de 6 i
Littlefield, 840 F.2d 143, 146 (1st Cir. 1988) (quotiinstead832 F.2d at646)i Our deci si o
h ol d reasbralile déubt does nmefjuire definitiond. .. R a t h[t¢he term Geasonable doubt

itself hasa selfevident meaningcempr ehensi bl e .t.an dmfhoét efforssyat j ur or
clarification resulin further obfuscation of the conceptdJnited States v. Field§60F.3d95, 97

(1stCir. 2011) (citations omigtd).

2 This instruction does not wuse a Adéguilt or
Circuit. United States v. DeLu¢a37 F.3d 24, 37 (1st Cir. 1998)nited States v. Anduja#9 F.3d

16, 24 (1lst Cir . -gludidbbmp.acis ofmguisl thlaemsd namubl e
riskundercutting the governmentds burden by sugg
t hi nk he iUsitedhStates vgRanng@8y.3cdb74, 780 (1st Cir. 2002).AccordUnited

Std¢ es v ., 426r03847% 433(1st Cir. 2005).

3 Those judges who nevertheless undertake to define the term should consider the following.
Some circuits have defined reasonabl e doubt ac
themosi mportant of oneds own affairs. o Feder al
The First Circuit has criticized this formulatiseeGilday v. Callahan59 F.3d 257, 264 (1st Cir.
1995);Vavlitis, 9 F.3d at 212Campbell 874 F.2d at 841, as sithe Federal Judicial Centedee
Federal Judicial Center, Commentary to Instruc
affairs of our live® choosing a spouse, a job, a place to live, and thé ljjenerally involve a very

heavy element of uectainty and riskaking. They are wholly unlike decisions jurors ought to make

in criminal cases. 0). The First Circuit has a
to Omor alGildag r t5®i it B,ddé @at Canpbd, 864r.2dat 843, statinythat bt , 0
Al m]l]ost efforts at <clarificati cCampbe#8&4H20ati n f u|
843. The Federal Judicial Center has attempted to clarify the meaning of reasonable doubt by the
following language:

If, based on your consideration of the evidence, yofirarly convincedhat

the defendant is guilty of the crime charged, you must find him guilty. If on
the other hand, you think there iseal possibilitythat he is not guilty, you
must give him thdenefit of the doubt and find him not guilty.

Federal Judicial Center Instruction 21 (emphasis added). Previously, the First Circuit joined other
circuits in criticizing this pattern instruct
burden of proofo i f wused wilnitedStaesw Gibs@aP6 FH869,i f yi n
874 (1st Cir. 1984)see alsdJnited States v. Woodward49 F.3d 46, 69 (1st Cir. 1998)aylor,

997 F.2d at 155@J)nited States v. PorteB21 F.2d 968, 973 {4 Cir. 1987) (instruction introduces
Aunnecess arUnted Siates \e MdB8der§6;F.2d 45, 52 (2d Cir. 1986). But later, it
approved it.United States v. Rodrigue¥62 F.3d 135, 146 (1st Cir. 1998). Nevertheless, the words
Aforeason@abde mWotubktend themselves to accurate
Oreasonabl e doubtdo will pr obGhbsdny26F.2diat8gder a c o
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4) The First Circuit has approved the following formulation by Judge Keeton:

As | have said, the burden is upon the Government to prove beyond a reasonable

doubt that a defendant is guilty of the charge made against the defendant. Itis a
strict and heavy burden, but it does not
proved beyond &possible doubt. It does require that the evidence exclude any
reasonabl e doubt concerning a defendantds

A reasonable doubt may arise not only from the evidence produced but also from a
lack of evidence. Reasonable doubt exists when, afteriwgighd considering all

the evidence, using reason and common sense, jurors cannot say that they have a
settled conviction of the truth of the charge.

Of course, a defendant is never to be convicted on suspicion or conjecture. If, for
example, you viewhe evidence in the case as reasonably permitting either of two
conclusiond one that a defendant is guilty as charged, the other that the defendant
is not guiltyd you will find the defendant not guilty.

It is not sufficient for the Government to establasprobability, though a strong

one, that a fact charged is more likely to be true than not true. That is not enough to
meet the burden of proof beyond reasonable doubt. On the other hand, there are
very few things in this world that we know with absolcgetainty, and in criminal

cases the law does not require proof that overcomes every possible doubt.

Concluding my instructions on the burden, then, | instruct you that what the
Government must do to meet its heavy burden is to establish the trutlh glaetc

of each offense charged by proof that convinces you and leaves you with no
reasonable doubt, and thus satisfies you that you can, consistently with your oath as
jurors, base your verdict upon it. If you so find as to a particular charge against a
defendant, you will return a verdict of guilty on that charge. If, on the other hand,
you think there is a reasonable doubt about whether the defendant is guilty of a
particular offense, you must give the defendant the benefit of the doubt and find the
defendant not guilty of that offense.

United States v. Cleveland06 F.3d 1056, 106@3 (1st Cir. 1997)a f f 6 d .#&usbarelto@.m

United Statesb24 U.S. 125 (1998)The First Circuifound no reversible error in telling the jury:

AThe

j ur vy finohthe defendantvgdifron mere suspicion, conjectuor gues® while

otherwise refusing to define reasonable dollnited States v. Burnett875F.3d10, 2621 (1«
Cir. 2004) vacated on other grounds43 U.S. 1181 (20053ee als®Jnited States. Wallace 461
F.3d15, 30(1st Cir. 2006) (no reversible error, considering the charge as a whole, in:sa¥ng u

mi

e

be |

know what meaeamasoamath! pdu know what 6éa doubt 6
decide whether the Government has prove@t def endant guilty beyond
When a jury asked the trial couirtf c] an suspicion, with | ack of
person other than the accused in the case
heldhe foll owing instruction was correct as

a n

evidence and the reasonable inferences to be drawn from the evidence. However, you should never
S p e ¢ u United Statés v. Sily&54F.3d13, 2021 (1st Cir. 209).

58



3.03 Defendant 6s Constitutional Right Not to
[Updated 2/17/05]

[Defendant] has a constitutional right not to testify and no inference of guilt, or of anything else, may
be drawn from the fact that [defendant] did not testify. For &iypw to draw such an inference
would be wrong; indeed, it would be a violation of your oath as a juror.

Comment

An instruction like this must be given if it is request&arter v. Kentucky450 U.S. 288, 29803
(1981);Bruno v. United States308 US. 287, 29384 (1939);see alsdJnited States v. Medina

Martinez 396F.3d1, 9(1st Cir.2006); United States v. Lad@77 F.2d 1083, 1089 (1st Cir. 1989)

(AWe do not Careresvevequi riemadgd any exact wortding f
contain the statement that no adverse inference may be drawn from the fact that the defendant did not
testify, or that it cannot be considered in arriving at a verditted States v. Bran®0 F.3d 560,

567 (1st Cir. 1996). Itis not reversibleertoo gi ve the instruction %
objection.Lakeside v. Oreggr135U.S5.333,348¢ 1 (1978) . However, fA[i]t
judge not to give such a cautiomiMat3¢0.i nstruct.i
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3.04 What Is Evidence; Inferences
[Updated 8/10/07

The evidence from which you are to decide what the facts are consists of sworn testimony of
witnesses, both on direct and cressamination, regardless of who called the witness; the exhibits
that have been recad into evidence; and any facts to which the lawyers have agreed or stipulated.
A stipulation means simply that the government and [defendant] accept the truth of a particular
proposition or fact. Since there is no disagreement, there is no need fawoevapart from the
stipulation. You must accept the stipulation as fact to be given whatever weight you choose.

Although you may consider only the evidence presented in the case, you are not limited in
considering that evidence to the bald statementdeniyy the witnesses or contained in the
documents. In other words, you are not limited solely to what you see and hear as the witnesses
testify. You are permitted to draw from facts that you find to have been proven such reasonable
inferences as you belre are justified in the light of common sense and personal experience.

Comment

Technically, the court erred by first presenting the subject matter of
the stipulation to the jury in its jury instructions, after the close of
evidence. Ordinarily, unlesghere is a contrary agreement between
the parties, district courts should ensure that a stipulation, or the
content thereof, is presented to the jurors prior to the close of
evidence. This presentation may take various forms: the stipulation
itself could be entered into evidence, the court could read the
stipulation into evidence, or the parties could agree that one of them
will publish the stipulation to the jury. The presentation will often
include an explanation by the court that the stipulation nteahthe
government and the defendant accept the truth of a particular
proposition of fact, and, hence, there is no need for evidence apart
from the stipulation itself.

United States v. Prad96F.3d124,127(1st Cir. 2007)yacated on other grounds?9 S. Ct. 991
(2009).
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3.05 Kinds of Evidence: Direct and Circumstantial
[Updated 6/1402]

There are two kinds of evidence: direct and circumstantial. Direct evidence is direct proof of a fact,
such as testimony of an eyewitness that the witnegsemething. Circumstantial evidence is
indirect evidence, that is proof of a fact or facts from which you could draw the inference, by reason
and common sense, that another fact exists, even though it has not been proven directly. You are
entitled to casider both kinds of evidence. The law permits you to give equal weight to both, but it

is for you to decide how much weight to give to any evidence.

Comment

SeeNinth Circuit Instruction 1.05.
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3.06 Credibility of Witnesses
[Updated 6/1402]

Whethter the government has sustained its burden of proof does not depend upon the number of
witnesses it has called or upon the number of exhibits it has offered, but instead upon the nature and
quality of the evidence presented. You do not have to accepstireony of any witness if you find

the witness not credible. You must decide which witnesses to believe and which facts are true. To
do this, you must look at all the evidence, drawing upon your common sense and personal
experience.

Youmaywanttotee i nt o consideration such factors as
testifying; their apparent fairness or any bias they may have displayed; any interest you may discern
that they may have in the outcome of the case; any prejudice they mayhawe; their
opportunities for seeing and knowing the things about which they have testified; the reasonableness
or unreasonableness of the events that they have related to you in their testimony; and any other facts
or circumstances disclosed by the evide that tend to corroborate or contradict their versions of the
events.
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3.07 Cautionary and Limiting Instructions as to Particular Kinds of Evidence
[Updated 6/1402]

A particular item of evidence is sometimes received for a limited purpose omdy.isT it can be

used by you only for one particular purpose, and not for any other purpose. | have told you when that

occurred, and instructed you on the purposes for which the item can and cannot be used.
Comment

(1)  SeeEighth Circuit Instruction D3.

(2) Cautionary and limiting instructions as to particular kinds of evidence have been collected in

Part 2 for easy reference. They may be used during the trial or in the final instructions or in both
places.
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3.08 What Is Not Evidence
[Updated 7/27/07)

Certain things are not evidence. | will list them for you:

1. Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they say in their opening statements, closing arguments and at other times is
intended to hip you interpret the evidence, but it is not evidence. If the facts as you remember them
from the evidence differ from the way the lawyers have stated them, your memory of them controls.

2. Questions and objections by lawyers are not evidence. Lawgeesalduty to their
clients to object when they believe a question is improper under the rules of evidence. You should
not be influenced by the objection or by my ruling on it.

3. Anything that | have excluded from evidence or ordered stricken ancciestgou to
disregard is not evidence. You must not consider such items.

4. Anything you may have seen or heard when the court was not in session is not
evidence. You are to decide the case solely on the evidence received at trial.

5. The indictment is1ot evidence. This case, like most criminal cases, began with an
indictment. You will have that indictment before you in the course of your deliberations in the jury
room. That indictment was retur ned sideyfte gr and

case. | caution you, as | have before, that the fact that [defendant] has had an indictment filed against
[him/her] is no evidence whatsoever of [his/her] guilt. The indictment is simply an accusation. Itis
the means by which the allegatsoend charges of the government are brought before this court. The
indictment proves nothing.

Comment
@) A fdstatement [in a jury instruction] t hat

considered in isolation, could mislead a petit jury intooaccd i ng si gni fi cance tc
a ct i United States v. McFarlané91F.3d53, 60(1st Cir. 2007).

2 A[W]e note that judges should be scrupul ou
allegations in the indictment be treated as fadikited States v. Martine¥ives, 475 F.3d 48, 52
n.3 (1st Cir. 2007).
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PART 4

FINAL INSTRUCTIONS: ELEMENTS OF SPECIFIC CRIMES
[Organized by Statutory Citation]

A. Offenses Under Title 8

4.08.1325

4.08.1326

Immigration Through Fraudulent Marriage, 8 U.S.A.385(c) [Updated 6/11/08]

Re-entry and Attempted Rentry After Deportation, [Updated 6/6/07]
8 U.S.C. 81326

B. Offenses Under Title 16

4.16.3372

Receiving Fish, Wildlife, Plants lllegally Taken (Lacey Act) [Updated 6/1402]
16 U.S.C. 883372(a)(2)(A), 3373(d)(1)(B), (2)

C. Offenses Under Title 18

4.18.00

4.18.0Za)
4.1802(b)

4.18.38

4.18.152(1)

4.18.152(2),(3)

4.18.152(4)

4.18.152(5)

4.18.152(6)

4.18.152(7)

4.18.152(8)

4.18.152(9)

Attempt [Updated 3/2608]
Aid and Abet, 18 U.S.C. 8 [Updated 4/7/11]
Causing an Act to be Done Through Another [New: 8/11/06]
Accessory After the Fact, 18 U.S.C38 [Updated 6/1402]
Bankruptcy Fraud, Concealment, 18 U.S.@58(1) [Updated 6/1402]
Bankruptcy Fraud, False Oath/Account and False Declaration,

18 U.S.C. 8152(2), 152(3) [Updaed 2/11/03]
Bankruptcy Fraud, False Claim, 18 U.S.A.5(4) [Updated 6/1402]

Bankruptcy FraudReceipt with Intent to Defraud,
18 U.S.C. 8152(5) [Updated 6/1402]

Bankruptcy Fraud, Bribery and Extortion, U8S.C. 8152(6) [Updated 6/1402]

Bankruptcy Fraud, Transfer of Property in Personal Capacity
or as Agent or Officer, 18 U.S.C.1%2(7) [Updated 6/1402]

Bankruptcy Fraud, False Entries, 18 U.S.@58(8) [Updated 6/1402]

Bankruptcy Fraud, Withholding Recorded Information,
18 U.S.C. 8152(9) [Updated 6/1402]
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4.18.228(a)(1), (3)Willful Failure to Pay Child Support,

4.18.371(1)
4.18.371(2)
4.18472
4.18.641
4.18.656
4.18.751

4.18.752

4.18.875

4.18.922(a)

4.18.922(g)

4.18.922(K)

4.18.922(0)

4.18.924

4.18.982
4.18.1001
4.18.1014
4.18.1028A
4.18.1029

4.18.1072

18 U.S.C. 828(a)(1), (3) [New: 5/9/1]
Conspiracy, 18 U.S.C.371; 2 U.S.C. 846 [Updated 10/2510]
PinkertonCharge [Updated 4/7/11]
Possession of Counterfeit Currency, 18 U.S.€73 [New: 1/30/08]
Theft of Government Money or Property, 18 U.S.©48 [New: 6/25/10]

Misapplicatioror Embezzlemendf Bank Funds, 18 U.S.C.656 [Updated 12/5/03]

Escape from Custody, 18 U.S.C7%81 [Updated 6/1402]
Assisting Escape, 18 U.S.C782 [Updated 6/1402]
Interstate Communicati®® Threats, 18).S.C. §8875(c) [Updated: 11/23/1]1

False Statement in Connection With Acquisition of a Firearm,

18 U.S.C. § 922(a) [Updated6/18/1Q
Possession of a Firearm or Ammunition in or Affecting

Commerce by a Convicted FeldB U.S.C. 8§ 922(g)(1)4) [Updated 2/20/07
Possession of a Firearm With an Obliterated or Removed

Serial Number, 18.S.C. § 922(k) [New: 7/17/03]
Possession of Machinegun, 183UC. §8922(0) [Updated:7/20/10]

Using or Carrying a Firearm During and in Relation to Drug
Trafficking or Crime of Violence, 18 U.S.C. § 924(c) [Updated 4/1/11]

Money Laundering Forfeiture, 18 U.S.C. § 982(a)(1) [Updated 10/14/05
Making a False tatement to a Federal Agency, 18 U.S.Q081 [Updated 6/17/09
Making a False Statement or Report, 18 U.S.00&4 [Updated 2/11/03
Aggravated Identity Theft [Updated: 11/2/1}1
Access Device or Credit Card Fraud,1&.C. 81029(a)(2) [Updated 4/15/11

Harboring or Concealing an Escaped Prisoner, 18 U.S1G78 [Updated 6/1402]
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418.1341

4.18.1343

4.18.1344

4.18.1346

4.18.1347

4.18.1349

4.18.1462

4.18.1470

Mail Fraud, 18 U.S.C. 8341 [Updated 10/2510]
Wire Fraud, 18 U.S.C. §343 [Updated 10/25/1Q
Bank Fraud, 18 U.S.C. 8344(1),(2) [Updated 12/13/10]

Honest Services Fraud [New: 6/25/10]

Health Care Fraud, 18 U.S.C1847 [New: 6/25/10]

Conspiracy18 U.S.C. 81349 [New: 10/25/10]
Use of Interagve Computer Service for Obscene Matters,
18 U.S.C. 81462 [New: 9/3/04]

Transfer of Obscene Matats to Minors, 18 U.S.C. 8470 [New: 9/3/04]

4.18.1512(x1)(C) Witness Tampering Killing or Attempted Killing to Prevent

4.18.1512(b)(L

4.18.1542

4.18.1546

4.18.1623

4.18.1832

4.18.1951

4.18.1952

4.18.1956(a)(1)(AMO n e y

4.18.1956()()BH MO N e y

Communication wit Federal Law Enforcement,
18 U.S.C. 81512(a)(1)(C) [New: 6/9/11]
Witness Tampering) Knowingly Corruptly Persuading Another

Person with the Intent to Influence, Delay or Prevent the Testimony

of Any Person in an Official Proceeding, W8S.C. 81512(b)(1) [Updated5/26/11

False Statement in Application for United States Passport,

18 U.S.C. 81542 [New: 10/30/07]

False Statement in Document Required by Immigration Law,
18 U.S.C. 81546(a) [Updated 10/22/08

False Declaration in Grand Jury Testimony, 18 U.S.C. 8§ 1628Jpdated 8/25/04

Theft of Trade Serets (Economic Espionage Act),

18 U.S.C. 81832 [Updated 6/1402]

Interference with Commerce by Robbery or Extortion

(HobbsAct), 18 U.S.C. 81951 [Updated 9/25/09]

Travel Act, 18 U.S.C. 8952 [Updated 10/14/05
Laundering Promotion of

18 U.S.C. 81956(a)(1)(A) [Updated 12/23/1Q

Laundering I11egal

18 U.S.C. 81956(a)(1)(B)(i) [Updated12/23/1q
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s181956@)B)IMO Ney Laundering |11 egal Structuring,

18 U.S.C. § 1956(a)(1)(B)(ii) [Updated 12/23/1Q

4.18.1956(h) Conspiracy to Commit Money Laundering [Updated: 8/26/09

418.1957 Money Laundering Engaging in Monetary T
Derived from Specific Unlawful Activity, 18 U.S.C.1957 [Updated 2/17/05]

4.18.2113(a) Unarmed Bank Robbery, 18 U.S.C. § 2113(a) [Updated 2/14/02]

4.18.2113(a),d) Armed or Aggravated Bank Robbery, 18 U.S.C. § 2113(a), (dlpdated 2/17/05]
4.18.2119 Carjacking, 18 U.S.C. 8119 [Updated 7/16/10]
4.18.2252  Possession of Child Pornography, 18 U.S.€282A(a)(5)(B)  [Updated 4/6/11

4.18.2314 Interdate Transportation of Stolen Money or Property,
18 U.S.C. 8314 [Updated 6/1402]

4.18.2422(b) Coercion and Enticement, 18 U.S.C. § 2422(b) [Updated: 11/28/(7

D. Offenses Under Title 21

4.21.841(a)(1)A Possession with Intent to Mikbutea Controlled Substance,
21 U.S.C. 8841(a)(1) [Updated 6/9/11

4.21.841(a)(1)B Distribution of a Controlled Substance, 21 U.S.848(a)(1) [Updated10/15/03

4.21.841(a)(1)C Manufacture of a Controlled Substance, 21 U.S.(B&&a)(1),

802(15) [Updated 6/1402]
4.21.844 Possession of a Controlled Substance, 21 U.S8348 [New: 10/23/06]
4.21.846 Conspiracy, 21 U.S.C. 36 [Updated 6/1402]
4.21.853 DrugsForfeiture, 21 U.S.C. 853 [Updated 9/11/09

4.21.952 Importation of a ControlleBubstance, 21 U.S.C. 882, 960 [Updated: 3/26/08

4.21.963 Conspiracy, 21 U.S.C.$63 [New: 2/20/07]

E. Offenses Under Title 26

4.26.581(d) Possession of an Unregistered Firearm, 26 U.S5868(d) [New: 1/14/09]

4.26.7201 Income Tax Kasion, 26 U.S.C. 201 [Updated 12/1/08]
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4.26.7203  Failure to File a Tax Return, 26 U.S.C7203 [Updated 3/3/09

4.26.7206 False Statements on Income Tax Return, 26 U.SA208(1) [Updated 4/1808]

4.26.7212  Attemptsto Interfere with Adminisation of Internal Revenue
Laws, 26 U.S.C. §212(a) [New: 11/26/08]

F. Offenses Under Title 31

4.31.5322 Money Laundering lllegal Structuring, 31 U.S.C. 88322, 5324Updated 8/25/04

G. Offenses Under Title 42

4.42.408(a)(7)(B) Social Security Fnad [Updated6/14/1Q

H. Offenses Under Title 46

4.4670503 Possessing a Controlled Substance on Board a Vessel Subject
to United States Jurisdion with Intent to Distribute,
46 U.S.C. 870503(previously 46 U.S.C. App. £903) [Updated12/1/1Q
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4.08.1325 Immigration Through Fraudulent Marriage, 8 U.S.C. § 1325(c)
[Updated 6/17/08]

[Defendant] is charged with knowingly entering into marriage for the purpose of evading the
immigration laws. It is against federal law to engage in sanduct. For you to find [defendant]
guilty of this crime, you must be convinced that the government has proven each of these things
beyond a reasonable doubt:

First, that [defendant] knowingly married a United States citizen; and

Second that [he/she] kowingly entered into the marriage for the purpose of evading a
provision of the United States immigration laws.

The word Aknowinglyo means that the act was do
mistake or accident.

To evade a provisiorf taw means to escape complying with the law by means of trickery or deceit.
Comment

(1) The validity of the marriage is immateriaLutwak v. United States344 U.S. 604, 611
(1953).

(2)  The First Circuit has not decided whether the government nust girat the couple did not
intend to establish a life together, or only that the defendant entered the marriage for the purpose of
evading immigration lawsUnited Statesv. Karin2 8 0 F . 6418t €i6. 20083. ,The Seventh
Circuit requires only thiesser showingUnited States v. Dari#46 F.3d 701, 710 (7th Cir. 2006).
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4.08.1326 Re-entry and Attempted Re-entry After Deportation,
8 U.S.C. 81326
[Updated 6/6/07]

[Defendant] is charged with [fentering; attempting to fenter] the United &tes after being
deported. Itis unlawful to engage in such conduct. For you to find [defendant] guilty of this offense,
you must be convinced that the government has proven each of the following things beyond a
reasonable doubt:

First, that [defendahtwas an alien at the time of the alleged offense;
Secondthat [defendant] had previously been deported,;

Third, that [defendant] [rentered; was found in; attempted teerger] the United States;
and

Fourth that [defendant] had not received thpress consent of the Attorney General of the
United States to apply for 4@dmission to the United States since the time of [his/her]
previous arrest and deportation.

An falienodo is someone who is neithentormlisci ti ze
someone who is a citizen of the United States or someone who, although not a citizen, owes
permanent allegiance to the United States.

ARenter o0 means to be physically present in the

Comment

(1)  The First Circuit recently stated that the second element of the offense includes proving that

the defendant had previously besmestedin addition to deportedUnited States v. Cabrat52

F.3d 520, 522 (1st Cir. 2001). That seems incorrect: 8 19@ mend ment el i mi nat e
reference to arrest.

2) A[ T]l] he | awfulness of deport at i UniiedStatesp.l v i s
Earle 488F.3d537, 547(1st Cir. 2007).

3 Specific intent to reenter the United States is n@lement ofhe completed reentry offense.

United States v. Sofd 06 F.3d 1040, 1041 (1st Cir. 1997). Although the First Circuit initially
seemed skeptical that specific intent is an element @ittemptedeentry offenseseeCabral 252
F3dat522 4, it has recently explicitly stated t h;
that an O6attempt to enterd requires a subjecti
the United States as well as a substantial step towangpdoe t i n g UrtedtStatesnvt r y . O
DeLeon 270 F.3d 90, 92 (1st Cir. 2001). Other circuits are dividssUnited States v. Gracidas
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Ulibarry, 231 F.3d 1188, 1196 (9th Cir. 2000), for possible instruction language for attempt.
A[ T] her erementthatdhe deterndant additionally know that what he propose8 ticedo
attempt to enter the United Stales s f or hi m c DélLeon27@afF.3dat® duct . O

4 Section 1326(b) provides greater penalties fegrmgy by certain aliens, includinthose

previously convicted of certain offenses. The fact of the prior conviction is not an element of the
offense, but rather a sentencing factédmendarezTorres v. United State$23 U.S. 224, 235
(1998);accordUnited States v. Johnstargb1 F.3d281 (1st Cir. 2001) (doubting that the logic of
Apprendi v. New Jerseyp30 U.S. 466, 490 (2000), applies to section 1326(b) beégqmendi
carved out an exception for Athe f &oitedStates a pr |
v. Latore-Benavides 241 F.3d 262, 264 (2d Cir. 2001) (holding tAgiprendidid not overrule
AlmendarezTorreg; United States v. Pache@®peda?34 F.3d 411, 4345 & n.4 (9th Cir. 2000)

(same but hleviews o the Sumdame @duri'slindividdastices and the composition

of the Court remain the san@mendarezlorresmay eventually be overrul

) In addition to proscribing rentry and attempted #@ntry by aliens after they have been
deported, the statute also proscribesnmiry andattempted reentry by aliens after they have been
denied admi ssion, excluded, or removed from t
United States while an order of exclusion, de
The relevant occurrence can be substituted for deportation in the instruction.

(6) The definent emo od GracaasUlibarryp 281 F.3d at 1191 n.3. The
definition of 8UIRC geMd (ar8y f(nL®M9), and t he
comes from 8 U.S.C. 8101(a)(22)(B) (1999).

@) The Immigration and Naturalization Service can grant consent to applyddnission in
the Attorney General 6s pl ace. T h a United Statesb e e X
v. RamirezCortez 213 F.3d 1149, 11589 (9th Cir. 2000).

(8) The attempt crime can occur outside of the United Stédeteon 270 F.3d at 93. For a
discussion of whether it can occur wholly inside foreign territoryjcsee
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4.16.3372 Receiving Fish, Wildlife, Plants lllegally Taken (Lacey Act),

16 U.S.C. §8372(a)(2)(A), 3373(d)(1)(B), (2)
[Updated 6/1402]

[Defendant] is charged witknowingly [importing; exporting;transporing; selling; receivng;
acquiing; purchagg] in interstateor foreigncommaece|fish; wildlife; plantsjwhose market value
exceeded $350, knowing that th¢ish; wildlife; plants]had been[taken possessedransporteg

sold in violation of [state]law. It is against federal law to engage in such condsaet.you to find
[defendantpuilty of this crime you must be convinced that the government has proven each of the
following things beyond a reasonable doubt:

First, that[defendant] [imported; exportettansportegsold;receivedacquiregdpurchasef
in interstateor foreigncommerce [fishwildlife ; plants] [takenpossessedransported sold]
in violation of [state] law;

Secondthat[defendantdid so knowingly;

Third, thatthis conduct involved the [sale; purchase; offer to sell; offer to purchase; intent to
sell;intent to purchase] [fish; wildlife; plants] with a market value over $a54;

Fourth that [defendant] knew that the [fish; wildlife; plants] wejtaken possessed
transportegsold] in violation of [state] law

[State]law prohibits a person frofdescribe illegal conduct].

AKnowi ngl yo means that the act was done volunt
accident.

Interstate commerce includes the transportatioffigti; wildlife; plants] between one state and
another state.

AM&ket valueodo is the price that a willing buye

The government does not have to prove ftetendantknew of the existence of the federal law
under which[he'she] has been charged. The government also does not have to prove tha
[defendant]was the person who illegally took thésh; wildlife; plants] from [state] The
government does not have to prove fdatendantknew all the details dstate]law or the details

of how the[fish; wildlife; plants]were taken. The gowement must prove beyond a reasonable
doubt thatjdefendant]knew that thgfish; wildlife; plants] had been in some fashion taken or
possessed in violation {gtate]law.

74



L ESSEROFFENSE

If you conclude that the government has proven beyond a reésaloaibtall the elements of the
offense except the market valuesixcess of $350, you may convidefendantpf a lesser offense
under this Count. Alternatively, if you find that the government has proven beyond a reasonable
doubtall the elementof the offenseexcept the requiremetttat[defendantknew that thdfish;

wildlife; plants] had been or were being taken or possessed in violatifstabé]law, you may
convict[defendantf a lesser offense under this Count if you find that the goverimasmproven
beyond a reasonable doubt that in the exercise of dugdedeadantlshould have known that the

[fish; wildlife; plants]were[taken possessedransportedsold in violation of[state]law.

Comment

(1) The Lacey Act is broader than shinstruction, but this instruction attempts to set forth the
felony offense under 8373(d)(1)(B)(2). A lesser included charge is also provided in the event the
government fails to prove the $350 minimum or the requisite degree of scienter. The Uasey Ac

also broad enough to include other misdemeanor charges, but they do not seem to qualify as lesser
included offenses.

2 The definition of @ manitek States v. Stenbea®03 Fizd 423 upp or
433 (9th Cir. 1986)superseded by stdae on other groundsacey Act Amendments of 1988, Pub.

L. No. 100653, 102 Stat. 3825 (1988} recognized ibnited States v. Romand37 F.3d 677 (1st

Cir. 1998).

3) United States v. Todd35 F.2d 146, 151 (5th Cir. 1984), supports the propoghairihe
government need not prove that the defendant knew about the Lacey Act, only that the defendant
knew that the (in that case) game was illegally taken.

~

4) Definitions of various ter ms, such as fAfi:s
Airansporto are co3x®tlained in 16 U.S.C. A
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4.18.00 Attempt
[Updated 3/26/08]

In order to carry its burden of proof for the crime of attempt to | | as charged in Count [ ]
of the indictment, the government must prove the following two tthegend a reasonable doubt:

First, that [defendant] intended to commit the crime of | |; and

Second that [defendant] engaged in a purposeful act that, under the circumstances as
[he/she] believed them to be, amounted to a substantial step towaashtimession of that
crime and strongly corroborated [his/her] criminal intent.

A Asubstanti al stepo is an act in furtherance
something more than mere preparation, but less than the last act necefssaryhle substantive
crime is completed.

The Asubstantial stepd may itself prove the i
demonstrates such an intent.

Comment
@) AThere is no gener al f eder al cosmitaatcaminal whi cl
offense. Thus, attempt is actionable only where a specific criminal statute outlaws both its actual as
wel |l as its aUnted@tatese.dRiverdiolg T1aH.2d 856, 868 (1st Cir. 1983). An

attempt offense may be incomated into a particular statutgege.e.g, 18 U.S.C. 113(a) (bank
robbery), or set forth in a separate statsée, e., 21 U.S.C. 846 (attempted drug possession).

2 Al though A[t]l]here is no statutolrgwdeft me tHkic
Circuit has adopted the Model Penal Code standanited States v. Dworke®55 F.2d 12, 147

(1st Cir. 1988) (applying Model Penal Cod®.81(1)(c) to attempt under federal drug law, 21

U.S.C. 8846);accordUnited States v. Doygri94 F.3d 207, 210 (1st Cir. 1999) (applying Model

Penal Code definition of attempt).

B The Model Penal Code6s sriormissidng Matlel Peoal Codet t € mp |
85.01(1)(c). Because the Fir stod&idsece.q Unitedhas on
States v. George’52 F.2d 749, 756 (1st Cir. 198RiveraSola 713 F.2d at 869, it has not had

occasion to address circumstances under which an omission could amount to a substantial step.

(4)  Under the Model Penal Code, defedant commits an attempt if he or she performs an act
that, fAunder the circumstances as he[/ she] bel
commission of a crime. Model Penal Code@1(1)(c);see als®worken 855 F.2d at 19. Factual
impossibility is not a defense to the charge of attel@pénited States v. Medin&arcig 918 F.2d

4,8 (1st Cir. 1990)Whi | e Andmere preparationdé does not <co
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6does not have t o g e tultinvate commibsam of thelolpjattgrime imerdet i n e
to commit t he United Statepwt Tumdb®ld.B8ds58, 68BEDCir. 2007)(quoting
Doyon, 194 F.3d at 21)1

(5) Al f the substantial steps ar entthandhosestépy es t
unequivocally must evidence such an intent; that is, it must be clear that there was a criminal design
and that the intent wastto commit some neo r i mi n Bworken®d%5.F.&d at 175ee also

United States v. LevZorderq 67 F3d 1002, 1019 (1st Cir. 1995) (discussing the substantial step
requirement)RiveraSola 713 F.2dat869 0 ( s a me ) . On the other ha
evidence of criminal intent independent from that provided by the substantial steps ¢afgssecl

admission of a design to commit a crime), then substantial stepsustmerelycorroborate that

i nt eDworked 855 F.2d at 17 n.3 (emphasis added).

(6) United States v. Piesak?1F.3d41, 44 & n.3(1stCir. 2008)

To establish criminahttempt, the government must prove beyond a
reasonale doubt that the defendant ftended to commit the
substantive offense, in this case the manufacture of ecstasy; and
(i) took a substantial step towards its commisdigmted States v.
Turner, 501F.3d 59, 68 (1st Cir. 2007)Because Piesak concedes
that she intended to manufacture ecstasy, our focus is on the
substantial step requiremerit. séibstantial stejis less than what is
necessary to complete the substantive crime, but morefithere
preparatiord United States v. Rodrigue215 F.3d 110, 116 (1st Cir.
2000).... We have further providedjlln order to constitute a
substantial step leading to attempt liability, an actor's behauist
be&f such a nature that a reasonable obsevie@wing it in context
could conclude beyond a reasonable doubt that itwdsrtaken in
accordance with a design to violate the stabutklnited States v.
RiveraSolg 713 F.2d 866, 870 (1st Cir. 1988)tation omitted).
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4.18.0Za) Aid and Abet, 18U.S.C. 8§2(a)
[Updated:4/7/17]

To fiaid and abeto means intentionally to help
aiding and abetting, the government must prove beyond a reasonable doubt:

First, that someone else committed [insert gedrcrime]; and

Second t hat [defendant] consciously shared tF
crime], intended to help [him/her], and took part in the endeavor, seeking to make it succeed.

[Defendant] need not perform the [insert chargeche}, be present when it is performed, or be
aware of the details of its execution to be guilty of aiding and abetting. But a general suspicion that
an unlawful act may occur or that something criminal is happening is not enough. Mere presence at
the scae of [insert charged crime] and knowledge that [insert charged crime] is being committed are
also not sufficient to establish aiding and abettBgt you may consider these among other factors.

Comment

(1) The government may rely on an aiding andiatg theory even if not explicitly charged in

the indictment, except on a showing of unfair surpriee, e.gUnited States v. Palme203 F.3d

55, 66 (1lst Cir. 2000) (NAnAiding .acodnt wheteet t i ng
explid t or i mp | iUnitedStatev) Sariclgedl 6 R.2d 60F, 611 (1st Cir. 1990)).

(2)  This instruction is based dgnited States v. Spinne@5 F.3d 231, 2385 (1st Cir. 1995),

andUnited States v. Lode?3 F.3d 586, 5991 (1st Cir. 1994), humodified to reflect the statement

in United States v. Geronimo 330 F. 3d 67, 75 (1st Cir. 2003)
aiding and abetting instruction to refer specifically to the principal offense in the fashion of the
Eighth Circuitpatte n i nstructi on, r at h &mtedtStatasn. Bailegd® r al | vy
F.3d 102 (1st Cir. 2005), dealt with a failticeact instruction, but did not provide a clear holding on

its appropriatenes®On A me r e United States ¢ Pe La Pd&entas613F.3d18, 24(1st

Cir.2010) says WQhatr divs lpoekyence can by itself faci
concept aims to protect innocent bystanders. o

3 For discussi on Uritedftatesa.rUeidglbl3R.8d290i29R00 (4st e

Cir. 2008) . The First Circuit has declined t
Pattern.United States v. Gonzalgg70F.3d16, 29(1st Cir. 2009). An instruction that makes clear

thatt he def e n d a ndtvolumtrity asgisted ig the/coramission of a crime, with the intent

to facilitate the cidi mi nal conducto is suffic

4 na[ A] f ai $pinnegsapdortathe propbsition that the level of knowledge required to
support an aiding and abettingnviction is related to the specificity of the principal offense, as to
bothmens reandactus reus &nited States v. Rosaridiaz, 202 F.3d 54, 63 (1st Cir. 2000). For
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aiding and abetting an ar med banheprinapalivaildy , 1t
use a dangerous weapdqah, , defined as a fireasonable | ikeli
I i kel i hood, 0 o Id. afi68 e.IniFor tarjdcking, thé Eirst Circuit has not decided

which standard appliedJnited States. OtereMendez 273 F.3d 46, 562 (1st Cir. 2001). For

aiding and abetting the use of a firearm in a crime of violence, Instruction 4.18.924(c), the level is
knowl edge @At o aRgsariegD@az, 202 R3d at63F ant aniadditional réquieain

that the defendant Atook some act i &mtediSm@atese ndi n ¢
v. MedinaRoman 376 F.3d 1, 6 (1st Cir. 2004That is a higher standard thRmkertonliability,
seelnstruction 4.18.371(2Wnited States v. ViAjuezCastrq640F.3d19(1stCir.201L But A [ a]
defendant who directs wrongdoing is guilty as a principal without regard to aiding and abetting

| i a b iUhited Syate®v. Gonsals,@35F.3d64, 69(1st Cir. 2006).

) The Committeeriginally drdted this pattern instruction as a general section 2 instruction.

In thatconnectionthe original Committegvas evenly divided on whether to incluaevillfulness
element for an ordinary aid and abet charge. InTaite 18 U.S.C. & has two subsedains, only

the first of which, subsection (a), deals specifically with aiding and abetting. Subsection (a) does
not require that an aider and abettor act Awil
act to be done which, if performed ditlgdy the accused or another, would be a crime, does require
proof of willfulness. Subsection (b), however, did not appear until 1948 and willfulness was not
added as a requirement in subsection (b) until 1951. For a good discussion of the legstiative h

of subsection (b) sdgnited States v. Ruffir613 F.2d 408 (2d Cir. 1979), and of subsection (a) see
Standefer v. United State$47 U.S. 10 (1980)For an extensive discussion of all the casetae

Weiss What Were They Thinking?: The Mentab8is of the Aider and Abettor & the Causes Under
Federal Law70 Fordham L. Rev. 1341 (2002).

First Circuit caselaw has not consistently recognized a difference between the two
subsectionssometimes r eat i ng t hem bot h gseeneg, UnitedéStatesw. as i a
Footman 215 F. 3d 145, 154 (1st Cir. 2000) ( A Whe

6 /
n

6counsel s, commands,2 (ian d u caens(b)ptanguagerdrd@c fishe s 6 |
properly part of tat l|jeaytbhssomastFiurcdt oQi.rquyi ta
when dealing specifically with subsection (8ee,egqUni t ed St at,878F.2d101%6 Ca mp
1020 (1st Cir. 1992) . Complicating madoft ers f
definitions,seeRatzlaf v. United State$10 U.S. 135, 141 (1994uperseded by statutRiegle

Cmty. Dev. & Regulatory Improvement Act of 1994, Pub. L. No-383, 108 Stat. 2160 (19945

recognized irUnited States v. MacPhersef?4 F.3d 183189 (2d Cir. 2005)and it is unclear

whether the First Circuit meant to require specific intent (to violate the law) in subsection (a) cases
when it did use theerm. Many statutes penalize conduct simply because the defendant undertakes

it, regardless fowhether the defendant knows that the conduct amounts to a eimédglon in

possession of a firearm, 18 U.S.Q2Z2(qg)); it is unclear why an aider and abettor should be held to

a more demanding intent. In fact, there is language in First Cisgscsupporting the contrary

conclusion. InLoder, the court said that ithe defendant
knowl edge of the underlying criminal act,o 23
United Statesv. Valenci@07r F. 2d 671 (7th Cir. 1990): AThe s
as an aider and abettor iIs the sameldsat6d8t e of
Finally, the First Circuit at times has recognized that subsection (b) is diffeom subsection (a),

seeUnited States v. Strauss 443 F. 2d 986, 988 (1st Cir. 197
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defendant may be convicted under this section [b] even though the individual who did in fact commit

the substantive act lacked therecear y c r i rinitedaStates vaDRogdiB £.3d&r59, 762

(1st Cir. 1995)accordUnited Statesv. Andrage 135 F. 3d 104, 110 (1st Ci
and abetting liability . . there is no requirement [under section 2(b)] that the inteamydak shown

to be criminally I|Iiable. 0). | f DotidandAndrade s u b s e ¢
would be inconsistentwithodeb s hol di ng that cul pability undei
the underlying criminal act betweenamong the actors. But if (b) is treated separately from (a) as
DoddandAndradesuggest, the willfulness element of (b) becomes a sensible additional requirement

of specific intent for culpability of a defendant charged with causing an innocent peesinito

this 2006 review, therefore, Judge Hornby has drafted separate instructions for 2(a) and 2(b) and has
omitted willfulness from the 2(a) instruction.

(6) The First Circuit has recognized in dicta t
abetting aUnited Stadep v. Marigd®77 ©.3d 11, 3QLst Cir. 2002) (observing that

Al al]iding and abetting liability is inherent i
See alsdJnited States v. Oret®B7 F.3d 739751 (@st Cir. 1994)@ [ M] ost i f not al
consider the issue have held that a defendant
@ffirming a trial courtds instruction that a
defed ant s 0 cooaded dand &bdtted the commission of at least two of the specified

racketeering actso). The First Circuit has n

conspiracy, but the Seventh Circuit has stated that it will affirmsgcbha vi cti on #Ai f t h
shows [the defendant] knew of the. conspiracy, intended to further its success, and contributed at

| east one act of UrnktddfStatesm.drivinl49d-.3ch565570&th @im 19@8) 0o
(citations omitted). e Ninth Circuit recognizes two separate theories of aiding and abetting a
conspiracy: aiding and abetting an existing conspiracy and aiding and abetting the formation of a
conspiracy.SeeUnited States v. Portac, In@69 F.2d 1288, 1293 (9th Cir. 1989)

(7) A person cannot be found guilty of aiding and abetting a completed ddm=d States v.
FigueroaCartagena612 F.3d 69, 73(1st Cir. 2010). Yet someone who did not participate in a
carjacking, but assistlin holding the resulting hostagearcbe convicted of aiding and abetting
because the cri me c¢ omdintaimaucentrol Gvevthe Micem anchhes ordexr | a c
car.... &d.at 75(quotingRamirezBurgos v. United State813 F.3d 23, 30 n.9 (1st Cir. 20D2)
(FigueroaCariagenais a split decision, with even one member of the majority questioning the
decision, but feeling bound by earlier First
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4.18.02b) Causing an Act to be Done Through Anotherl8 U.S.C. 8(b)
[New: 8/11/06]

Ifadefendantvi | | f ully ficauses an act to be doneodo by
acts as though [he/she] personally committed tienestablishhat the defendant caused an act to
be donethe government must prove beyanceasonable doubt:

First, thatanother personommitted [insert charged crimet committed an indispensable
element of [insert charged crimeind

Secondthat [defendantvillfully caused [these acts/this act], even though [he/she] did not
personallycommit [these act/this act].

[The government need not prove that the person who did commit [insert charged crime/elements of
charged crime] did so with criminal intent. That person may be an innocent intermediary.]

[Defendant] need not perform thasert charged crimelements of charged crifpée present when

it is performed, or be aware of the details of its execution to be gudausing an act to be done by
another. Ageneral suspicion that an unlawful act may occur or that something disrhiappening

is not enough. Mere presence at the scene of [insert charged crime] and knowledge that [insert
charged crime] is being committed are also not sufficient to estatalisding an act to be done
through anotherBut you may consider these angpother factors.

An act is done Awillfullyo if done voluntarily
forbids be don@ that is to say with bad purpose, eithedtsobey or disregard the law.

Comment

(1)  Thisinstruction is based dsnited States v. Leppd 77 F.3d 93 (1st Cir. 1999) (noting that

Aiwill fulnesso is required for A 2 UhitedStateswbi | i t y
Andradel35 F.3d 104, 110 (1stCir. 1998 Un | i ke ai di ng [ursdertiBUsSKKCet t i n g
8 2(a)] there is no requirement [under section 2(b)] that the intermediary be shown to be criminally

| i a b Bee alsd)nited States v. Doddt3 F.3d 759, 762 (1st Cir. 1995)i defendant may be

convicted under this section [b] even thotigé individual who did in fact commit the substantive
actlackedhe necessary criminal intent. o).

2) The government may rely on ficauses an act
explicitly charged in the indictmentAndrade135 F.3d at 11@ii Secti on 2 (b) i s n
offense but a general principle of liability that applies without any need for reference in the

indictment 8d()b) n8f UeSt £.t he common | aw princi
one deliberately causesprocufeslan ot her t o p e rid. @itaton anittedy, andits n al a
purpose Ais to remove all doubt that one who 6
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the offense by an innocent agent or instrumentality, is guilty as a gaineven though he
intentionally refrained from t hPBoddl43F.&att/& act ccC

(3) Section 2(a) and 2(b) offenses may overl8pe generallgiscussionn Pattern Instruction
4.18.02(a) mt. (4).
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4.18.03 Accessory After the Fact, 18 U.S.C. 8§ 3
[Updated 6/1402]

[Defendant] is charged with being an accessory after the fact to the crime of [specify crime]. Itis
against federal law to be an accessory after the fact. For [defendant] to be convictectiofi¢his

you must be convinced that the government has proven each of the following things beyond a
reasonable doubt:

Eirst, that [specify other person] committed [specify crime];
Secondthat [defendant] knew that [specify other person] committed [gpedrhe]; and

Third, that after the [specify crime] was completed, [defendant] tried to help [specify other
person] with the intention of preventing or hindering [his/her] [arrest; trial; punishment].

Knowledge and intent may not ordinarily be provereclly because there is no way of directly
scrutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, you may consider any statements made or acts done or omitted by [defendant] and alll
other factsand circumstances received in evidence that may aid in your determination of

[ defendant] 6s knowl edge or intent. You may i
person intends the natural and probable consequences of acts knowingty doméed. It is

entirely up to you, however, to decide what facts are proven by the evidence received during this
trial.

Comment

(@) The First Circuit -diterthefaxtaffertseisamad neversgoingtobec e s s
alesserincluded f f ense as to the principal crimeod bec
principal offense does not requirassistance after the crime was committéhhited States v.
RiveraFigueroa 149 F.3d 1, 6 & n.5 (1st Cir. 1998). If the defendant hasews bharged as an
accessonafterthef act |, giving this <charge, even at a
conf us e Uniteé Stgtes v. Qterllendez 273 F.3d 46, 55 (1st Cir. 2008t cordRivera

Figueroa 149 F.3d at 7.

(2) The statuter equi res knowl edge f#fthat an offense

commi tted. o That means that the fAgovernment
accessory was aware that the offender had engaged in conduct that satisfies the essentsabéle
the primary federal offense, 0 but not necessa

fact a federal crimeUnited States v. Grave$43 F.3d 1185, 1186 (9th Cir. 1998).
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4.18.152(1) Bankruptcy Fraud, Concealment, 18 U.S.C. §52(1)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud through concealment. It is against federal law to
commit bankruptcy fraud through concealment. For you to find [defendant] guilty of this offense,
you must be convinced that the governimieas proven each of the following things beyond a
reasonable doubt:

First, that a proceeding in bankruptcy existed;

Second that[defendarit concealedproperty descriptionfrom [e.g, bankruptcy trustee
creditors; United States Trustee];

Third, that[defendanitdid so knowingly and fraudulently; and
Fourth that thelproperty descriptionbelonged tqthe debtois estatp

fiConceab means to hide, withhold information about, or prevent disclosure or recognition of
something.

A fidebtonis the persn concerning whom a bankruptcy case is filed.

A fidebtois estateis created by the filing of a bankruptcy petition.

fiProperty of the debtés estate consists of (1all property owned by the debtor at the time the
bankruptcy petition is filed, (2l proceeds or profits from such property, anda(®y property that

the estate thereafter acquires.

A ficreditois a person or company that has a claim or a right to payment from the debtor that arose
at the time, or before, the bankruptcy court issueorder forrelief concerning the debtor.

A fbankruptcy trusteeis an individual who is appointed to oversee bankruptcy cases.

The fiUnited States Trustéeis an individual appointed by, and who acts under the general
supervision of, the Attorney Generaill the United States who oversees cases and bankruptcy
trustees.

A defendant acteidraudulentlyif he or shected willfully and with the intent to deceive or cheat.
Thus, if a defendant acted in good falth,or sheannot be guilty of the crime. €Hburden to prove
intent, as with all other elements of the crime, rests with the government.

A Wifully 0 means voluntarily and intentionally and with the specific intention to do something the
law forbids, or with the specific intention to fail to do s&tining the law requires, that is to say with
bad purpose, either to disobey or disregard the law.
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A defendant actetknowinglyoif he or she was conscious and awarkisfor heractions, realized
what he or shewas doing or what was happening around lmmher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.

Comment
(1) The government need not prove that a substantial amount of estate property was concealed,

although ade minimisv al ue fimay bédeprcebafi tbeeawabsence of
United States v. Gran®71 F.2d 799, 809 & n.19 (1st Cir. 1992).

2 The First Circuit approved defining Aknowi
context At hrough duntarieesy, aswellfazetheeganeral and spectfihimentv o |
ani mating [t he dunifedSiateswaShaddufki2¢.8dba3627t(1lst&ir. 1997).

3) Concerning Aproperty of the est aldalegal, A[ t ] h
equitdle, or possessory interest in property at the commencement of the case requires the factfinder

to evaluate all relevant direct and circumstantial evidence relating to the property and to the intent of

t he dd&mnto7l F.2d at806.

(4)  Concerningfraudulent intent, replacement of removed property may be probative of
fraudulent intent, but not dispositivé&rant 971 F.2d at 808.

(5)  According toUnited States v. CardaBB85 F.2d 656, 678 (10th Cir. 1989), it is not always
necessarytousethewal s nl egal or equitable interesto in
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4.18.152(2),(3) Bankruptcy Fraud, False Oath/Account and False Declaration,

18 U.S.C. §152(2), 152(3)
[Updated 2/11/03]

[Defendant] is charged with bankruptcy fraud by making & faégh/account [false declaration]. It

is against federal law to commit bankruptcy fraud by making a false oath/account [false declaration].
For you to find [defendant] guilty of this offense, you must be convinced that the government has
proven each ofre following things beyond a reasonable doubt:

First, that a proceeding in bankruptcy existed;

Secondthat [defendant] made a statement or series of statements under oath [declaration or
statement under penalty of perjury] in relation to the bankryptageeding. You must be
unanimous on which statement or series of statements [declaration] it is;

Third, that the statement or series of statements [declaration] concerned a material fact;

Fourth that the statement or series of statements [declaratamfalse; and

Fifth, that [defendant] made the statement or series of statements knowingly and
fraudulently.

As long as the statement or series of statements [declaration] is literally true, there can be no
conviction.

[ A idecl ar at ioomawation effacts.]st at emen't

A fimaterial o fact i s one that has a natur al t
decision of the decisionmaker to whom it was addressed.

A defendant acted Afraudul ent |lenptdo decéive breheat.r s he
Thus, if a defendant acted in good faith, he or she cannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.

AWIi I I full yo means v ondwith thespdacificyntetiondo do sorhethimg theo n a | |
law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.

A defendant acted @Akcanscmusmarg lawarce ofihig or heeactions, reallzed w

what he or she was doing or what was happening around him or her, acted voluntarily and
intentionally, and did not act because of ignorance, mistake or accident.
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Comment

(2) ATo s upp o rnfornzakirg a falseioathtinibankruptcy under 18 U.S.C. § 152(2) the
prosecution is required to establish (1) the existence of bankruptcy proceedings; (2) that a false
statement was made in the proceedings under penalty of perjury; (3) as to a matenmal {4g that

the statement was k nowlnited btatesa GuiteBI3F.gdlddmb@sht | y n
Cir. 2002).

2 The First Circuit approved defining Aknowi
context 0t hreoce ¢phhe dluntaeinedss, as wefl @arthe general and specific intent

ani mating [t he dunifedSiatesw Shadduii2¢.8dba3627t(1st&ir. 1997).
Defining Aknowingly and fraudul en tUhitgdStatesrv. t er ms
Gellene 182 F.3d 578, 5887 (7th Cir. 1999).

(3)  When materiality is an element of the offense, it is for the j[BeeUnited States v. Gaudin

515 U.S. 506, 5223 (1995) (holding that it was error for the trial judge to refuse tanguhe

guestion of materiality to the jury in a case in which the respondent had been convicted of making
material false statements in a matter within the jurisdiction of a federal agency, in violation of 18
U.S.C. § 1001).Material misrepresentationscinde not only those that relate to the assets of the
bankruptcy estate, b uignificanhaspedt of dhe bankeupteytcase ar o fi s
proceeding i n wG@elenl82 Ft3d ava88 (qupiing Golfier an Bankruptcy
17.02[2][a][iv], at 7-46 to 7#47 (Lawrence P. King ed., 15th ed. rev. 1999)).

(4)  Other circuits have held that omissions of material facts can be false statebieitd.
States v. Sobinb6 F.3d 1423, 1428 (D.C. Cir. 1999)nited States v. Ellis50 F.3d 419, 4225
(7th Cir. 1995)United States v. Lindholp?4 F.3d 1078, 10885 (9th Cir. 1994).

5) Literal truth is a complete defense to a false oath cl&inston v. United State409 U.S.

352, 362 (1973) (criminal perjury statutenited States v. Moynagh66 F.2d 799, 804 (1st Cir.

1977) (dismissing charge for false statement where omission was warranted by facts and truthful),
abrogated on other groundsWygited States v. NieveBurgos 62 F.3d 431, 4387 (1st Cir. 1995).
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4.18.152(4) Bankruptcy Fraud, False Claim, 18 U.S.C. 852(4)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by making a false claim. It is against federal law to
commit bankruptcy fraud by making a false claim. For you to find [defendant] guilty of this offense,
you must be convinced that the government has proven each of the following things beyond a
reasonable doubt:

First, that a proceeding in bankruptcy existed;

Secondthat[defendartpresented or caused to be presented, or used or caused to be used, a
claim for proof against the bankruptcy estate;

Third, that the claim as presented or used was false; and
Fourth that[defendantdid soknowingly and fraudulently

A fAbankr up treaied mtisefilinagtobadbankrgptcycpetition It includes albroperty in
which the debtor had an interest on the date of the commencement of the bankruptcy.

A claim for proof is sometimes also callefimoof of claimo It is a written statement setting forth a
creditoiés claim against the estate of a debtor.rdopof claim isfipresentedor fluseaif it appears
in a debtods bankruptcy schedules, unless it is listed as disputed, contingent or unliquidated.

A defendant acteffraudulently if he or sheacted willfully and with the intent to deceive or cheat.
Thus, if a defendant acted in good faithpihhehecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.

i Wifully dmeans voluntarily and intentionally and with the specific intento do something the
law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.

A defendant actetknowinglyoif he or she was conscious and aware ofdriser actions, realized
what heor she was doing or what was happening around dvinher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.

Comment
The First Circuit approuvudd| depfl nonign fike olva migd
At hrough direct reference to the voluntarines
[t he def endauniteddSales w Shadducki F.3d 523, 527 (1st Cir. 1997).
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4.18.152(5) Bankruptcy Fraud, Receipt with Intent to Defraud,

18 U.S.C. 8152(5)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by receiving property from a bankruptcy debtor with
intent to defeat the provisions of bankruptcy law. It is against fedevatiol commit bankruptcy
fraud in this manner. For you to find [defendant] guilty of this offense, you must be convinced that
the government has proven each of the following things beyond a reasonable doubt:

First, that a proceeding in bankruptcy existed;

Secondthat[defendaritreceived a material amount of [property] after the bankruptcy case
was filed;

Third, that [defendant] received the property from the debtor;
Fourth that defendaritreceived such properignowingly and fraudulenttyand
Fifth, that[defendant] intended to defeat the provisions of bankruptcy law.

Bankruptcy law provisions are designed to promote efficient bankruptcy administration and a fair
distribution of a debtds assets to creditors. This is accomplished by allowingubiee to make a

neutral and informed assessment of the status and value of theGslgbtgerty interests, of
whatever sortFor the purposes of this case, bankruptcy law provisions are defeated when a person
without the trustnrners tahpatr odviamhi micsthse 9 nt ae nmhe b t
with their fair distribution.

A Mterial amourimeans a significaéit not an incident@ amount.

A defendant acteffraudulentlyif he or sheacted willfully and with the intent to deceive or ahe
Thus, if a defendant acted in good faithphehecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.

A WIifully d means voluntarily and intentionally and with the speciftemtion to do something the
law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.

A defendant acteiknowinglyoif he or she was conscious and awaféisor her actions, realized

what heor she was doing or what was happening around dvinher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.
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Comment

(2) Unlike the other section 152 subsections, tbre contains an express materiality
requirement.

2 The First Circuit approved defining Aknowi
context Athrough direct reference to the volu
animating t he def e n d anitedStates veShaualdil® F.3d 623, 527 (1st Cir. 1997).
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4.18.152(6) Bankruptcy Fraud, Bribery and Extortion,

18 U.S.C. §152(6)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by [giving; offeringereng; attempting to obtain]

any [money; property; remuneration; compensation; reward; advantage; promise] for [acting;
forbearing from acting] in a proceeding in bankruptcy. It is against federal law to commit
bankruptcy fraud in this manner. For yufind [defendant] guilty of this offense, you must be
convinced that the government has proven each of the following things beyond a reasonable doubt:

First, that a proceeding in bankruptcy existed;

Secondthat[defendarit[gave; offered; received; @impted to obtain] [to; from] [specify
other person] any [money; property; remuneration; compensation; reward; advantage;
promise] after the bankruptcy case was filed,;

Third, that [defendant] did this to get [specify other person] to [take; forbear &kimgyf
some action in the bankruptcy proceeding; and

Fourth that defendaritdid soknowingly and fraudulently

A defendant actedfraudulentlpif he or sheacted willfully and with the intent to deceive or cheat.
Thus, if a defendant acted in goodliaheor shecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.

A Wifully dmeans voluntarily and intentionally and with the specific intention to do something the
law forbids,or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.

A defendant actetknowinglyoif he or she was conscious and aware ofdriser actions, realized
what heor she was doing or what was happening around dvinher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.

To Aforbeard means to refrain from enforcing

Comment

(1) TheFirstCicuit approved defining Aknowingl yo ar
context Athrough direct reference to the volu
ani mating [t he dunifeeStatesaviShaddyfkli2¢.8db23mL ¢ (st Gir. 1997).

2) The definition of Aforbearo is from Bl ack
bankruptcy code does not define the term.
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4.18.152(7) Bankruptcy Fraud, Transfer of Property in Personal

Capacity or asAgent or Officer, 18U.S.C. 8152(7)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by transferring or concealing [his/her] [property; the
property of [specify third person or corporation] for whom [he/she] was acting as an agent or officer]
[in contemplaton of bankruptcy; with intent to defeat the provisions of the bankruptcy law]. It is
against federal law to commit bankruptcy fraud in this manner. For you to find [defendant] guilty of
this offense, you must be convinced that the government has praseiofehe following things
beyond a reasonable doubt:

First, that [defendant transferred or concealed [funds; property] in [his/her] personal
capacity; as an officer or agent of [specify third party or corporation]];

Secondthat the [funds; propertyjelonged to [defendant; a third person; a corporation for
whom [defendant] was an agent or officer];

Third, that [defendant] did so knowingly and fraudulently; and

Fourth that[defendant] did so [in contemplation of bankruptcy; with the intent to difeat
provisions of bankruptcy law].

[ Aln contemplation of bankruptcydo means i n exg
a bankruptcy proceeding.]

[Bankruptcy law provisions are designed to promote efficient bankruptcy administratiarisand
distribution of a debtds assets to creditors. This is accomplished by allowing the trustee to make a
neutral and informed assessment of the status and value of theGslgbtgerty interests, of

whatever sortFor the purposes of this casenkauptcy law provisions are defeated when a person
without the trusteebds approval acts in a manne
with their fair distribution.]

fiTransfed means move property from one place to another or chaaddl¢éhof property so that
someone else owns it.

fiConceab means to hide, withhold information about, or prevent disclosure or recognition of
something.

A defendant acteidraudulentlyif he or sheacted willfully and with the intent to deceive or chea

Thus, if a defendant acted in good faithphehecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.
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i Wifully d means voluntarily and intentionally and with the specifierition to do something the
law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.

A defendant actetknowinglyoif he or she was conscious and awaféis or her actions, realized
what heor she was doing or what was happening around diinher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.

Comment
The First Circuit apprfiofvreadu dduefeinntilnyg ifnk it dvei mal
At hrough direct reference to the voluntarines
[t he def endaUnitedSHales w Shadducld 2 F.3d 523, 527 (1st Cir. 1997).
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4.18.152(8) Bankruptcy Fraud, False Entries, 18 U.S.C. 852(8)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by knowingly and fraudulently concealing, destroying,
mutilating, falsifying or making false entries in recorded information relating tprtherty and
financial affairs of a debtor [after the bankruptcy case was filed; in contemplation of bankruptcy]. It
is against federal law to commit bankruptcy fraud in this manner. For you to find [defendant] guilty
of this offense, you must be coneed that the government has proven each of the following things
beyond a reasonable doubt:

First, that [a proceeding in bankruptcy existed; a bankruptcy proceeding was contemplated];

Secondthat[defendaritconcealed or falsified or made false entmeiecorded information
as charged;

Third, that the recorded information related to the property or financial affairs of a debtor;
and

Fourth that defendaritdid soknowingly and fraudulently

Al n contempl ation of b ankplamnipgtfoc, hefutureprabalslityofa e x p €
bankruptcy proceeding.

fiRecorded informatiahincludes books, documents, records and papers.

fiConceab means to hide, withhold information about, or prevent disclosure or recognition of
something.

A defendantactedffraudulently if he or sheacted willfully and with the intent to deceive or cheat.
Thus, if a defendant acted in good faithphehecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests \wighgbvernment.

A Wifully dmeans voluntarily and intentionally and with the specific intention to do something the
law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobeydisregard the law.

A defendant acteiknowinglyoif he or she was conscious and aware ofdniser actions, realized

what heor she was doing or what was happening around dvinher, acted voluntarily and
intentionally,and did not act because of ignazanmistake or accident.
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Comment

t Circuit approved defining Aknowingl

direct reference to the voluntarines
e th W a tnit@d sStatescvo $hadduck12 F.3d 523, 527 (1st Cir. 1997).
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4.18.152(9) Bankruptcy Fraud, Withholding Recorded Information,

18 U.S.C. §152(9)
[Updated 6/1402]

[Defendant] is charged with bankruptcy fraud by knowingly and fraudulently elditg from the
bankruptcy trustee, after the bankruptcy was filed, recorded information relating to the property and
financial affairs of a debtor.

Where a bankruptcy trustee has been appoirteeptor must (1fooperate with the trustee to
enable therustee to perform the trusteeduties and (Zurrender to the trustee all property of the
estate and any recorded information, including books, documents, records and papers relating to
property of the estate.
It is against federal law to commit bangtay fraud by knowingly and fraudulently withholding from
the bankruptcy trustee, after the bankruptcy was filed, recorded information relating to the property
and financial affairs of a debtor. For you to find [defendant] guilty of this offense, youbeust
convinced that the government has proven each of the following things beyond a reasonable doubt:
First, that a proceeding in bankruptcy existed;
Secondthatthe trustee was entitled to possession of the recorded information;

Third, that defendarit withheld from the trustee the recorded information after the
bankruptcy was filed;

Fourth that the recorded information related to the property or financial affairs of a debtor;
and

Fifth, that [defendaritdid soknowingly and fraudulently
A fbankrupcy truste@is an individual who is appointed to oversee bankruptcy cases.
fiRecorded informatiahincludes books, documents, records and papers.
A defendant acteidraudulentlyif he or sheacted willfully and with the intent to deceive or cheat.
Thus,if a defendant acted in good faith,dreshecannot be guilty of the crime. The burden to prove
intent, as with all other elements of the crime, rests with the government.
i WIfully 0 means voluntarily and intentionally and with the specific intertbaio something the

law forbids, or with the specific intention to fail to do something the law requires, that is to say with
bad purpose, either to disobey or disregard the law.
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A defendant actetknowinglyoif he or she was conscious and aware ofdniser actions, realized
what heor she was doing or what was happening around drinher, acted voluntarily and
intentionally,and did not act because of ignorance, mistake or accident.

Comment
The First Circuit approvededefyaiing t fiié&nmavia kirgd
Athrough direct reference to the voluntarines
[t he def endaUnitedSales w Shadduclkd 2 F.3d 523, 527 (1st Cir. 1997).
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4.18228(a)1), (3) Willful Failure to Pay Child Support,

18 U.S.C. 828(a)(1), (3)
[New: 5/9A1]

[Defendant] is charged with willful failure to pay child support. It is against federal law for a person
willfully to fail to pay child support for a child who lives in anotlstate if that obligation remains
unpaid for longer than two years or the amount owed is greater than $10,000. For you to find
[defendant] guilty of this crime, the government must prove each of the following things beyond a
reasonable doubt:

First, tha a state court ordered [defendant] to pay for the support and maintenance of a child,;
Secondthat [defendant] knew of his support obligation;
Third, that [defendant] willfully failed to pay the support obligation;

Fourth that during the times chargerthe Indictment, the child for whom [defendant] owed
support lived in a different state than [defendant] and [defendant] knew that [he/she] did; and

Fifth, that either the support obligation remained unpaid for longer than two years or the
amount oweds greater than $10,000. On this fifth element, the government is not required to prove
both assertions. But it must persuade all of you as to at least one of them.

With respect to the underlying state court order, the government is not requiredeavpsothe

state court determined that [defendant] was obligated to pay, how the court calculated the amount of
support ordered, or that the order was fair, only that there was an order that [defendant] provide child
support and maintenance.

The governmennust prove beyond a reasonable doubt that [defendant] knew of the state court order
to pay child support, but it does not have to prove that he knew that he was violating federal law.

To prove that [defendant] actteatithefstaté dodrtbrdered vy, 0
[him/her] to pay child support, that [he/she] knew of the order, and that [he/she] voluntarily and
intentionally failed to comply.To prove willfulness, the government also must prove either that
[defendant] possessed suféini funds, after accounting for the basic necessities of life, that [he/she]
could have used to pay the child support obligation, but that [he/she] knowingly and intentionally
refused to do so; or that [defendant] knowingly and intentionally avoided rafiingent funds to

pay the child support obligatipras for example, by intentionally failing to maintain gainful
employment.

The government is not required to prove that [defendant] had the ability to pay the entire amount of
the child support obligatm Rather, it need prove only that at the time payment was due,
[defendant] possessed sufficient funds to enable [him/her] to meet any part of the obligation, even if
[he/she] was unable to pay the full amoufton the other hand, [defendant] was uedb pay any
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of the past due child support obligations through no fault of [his/her] own during the entire period in
qguestion, [his/her] failure to pay cannot be either voluntary or intentional and thus cannot be
Awi I I ful .o

The government does not neegtove that [defendant] traveled from one state to another to avoid
paying the support obligation.

Comment
(2) If the obligation has been outstanding for two years or less, but more than one year; or if the
amount owed is $10,000 or less but greatant$5,000, it is a petty offense the first time it is
committed. 18 U.S.C. § 228(c)(1).
(2) In additionto a courtorderof support282 8 i ncl udes in the definit
an order of fAan admini st r&ttdtve @rr oocfel8asrs.@lunrdsi uaanr

§ 228(f)(3).

(3) Title 18 U.S.C. 828, the Deadbeat Parents Punishment Act (formerly the Child Support

Recovery Act), prohibits any dAwil |l f Gheéirstf ai | ur
Circuthasst at ed that | egislative history Aprovides
shows that the | anguage dAwill fully fails to pe
the same meanindJnited States v. Smitl278 F.3d 33, 8(1st Cir. 2002).In this connection, the

First Circuit al so quoted the following | ang

reasonable doubt, that at the time payment was due the taxpayer possessed sufficient funds to enable
him to meet his obligatin or that the lack of sufficient funds on such date was created by (or was the
result of) a voluntary and intentional act without justification in view of all of the financial

ci rcumst anc e slddlie pattereinstruativnpesthatenincipe, modified for the child

support instructionSeeUnited States v. Balleld 70 F.3d 871, 873 (9th Cir. 1999villful” failure

to pay means either (aving the money and refusing tceeusfor child support; or (iipot having

the money to satisfy éhobligation but also failing to take advantage of available lawful means of
obtaining the mondyi.e., the obligor has refused to seek and accept gainful employment "or take
other lawful steps to obtain the necessary fund=jlure to borrow the money probably should not

be considered, although@miththe court found no plain errorinthedisti cour t 6 s i nstr
Al o] ne way they can prove it i's that [ the de
necessities of life, disposable income, beyond the basic necessities of life, which he could have
marshaled and used to pay the chigport, and knowing he had #gresources and that they were
available to him, hSenithv2v8IF13d ati 39,| bgcaukeain the eahtext abthed o i
case it did not amount to an instrundheeverh t hat
Smithdd not bor ridoavdOmoney. O

4 Other circuits have said that willfulness A
l egal duty, and t hus diénged Statds e Blarrigon83p-.8d985& ¢ 1 nt €
(8th Cir. 1999)quoting legislative history)Jnited States v. Williamsl21 F.3d 615, 6201 (11th

Cir. 1997)(same);Cheek v. United Stated498 U.S. 192, 201 (1990px casel i Wi | | f ul ness
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construed by our prior decisions in criminal tax casgjires the Government to prove that the law
imposed a duty on the defendant, that the defendant knew of this duty, and that he voluntarily and
intentionally violated that duty. o).

(5) In Smith, 278 F.3d at 3@8, the First Circuit held that the goodHiedefense in criminal tax

cases did not support an instruction that the defendant should be acquitted if he subjectively and in
good faith believed that he did not have the ability to pay the child support obligationd faith

were to be a defensthe court said, it would have to be good faith belief as to the invalidity or
inapplicability of the support order, but the defendant did not argue that proposition andttdelcour

not decide it.Id. at 38

(6) In United States v. Field$00 F.3d 13271332 (11th Cir. 2007), the court held that the
Awil Il ful o el ement requires the govhldresiclemmt t o
another state.

(7)  The government must prove, as an element of a past due support obligation, theeegisten

a state judicial or administrative order creating the support obligation, but the government need not
go beyond that, to prove beyond a reasonable doubt the facts necessarily found as predicates for the
support orderUnited States v. Johnsghil4 F3d 476, 482 (4th Cir. 1997) (district court did not err

in holding that the government was not required to prove paternity as an essential element of the
offense in order to convictynited States v. Brand 63 F.3d 1268, 12756 (11th Cir. 1998)But

cf. United States v. Krame?25 F.3d 847 (7th Cir. 2000) (defendant charged with criminal offense

of willful failure to pay past due child support obligation was entitled to defend by challenging
underlying state support obligation on ground that it wagosed by court lacking personal
jurisdiction over defendantyjnited States v. Lewj936 F. Supp. 1093 (D.R.l. 1996) (allowing
relitigation of the merits of the underlying state court order where defendant challenged its validity
by alleging that he recegd no notice of the state court proceedings that resulted in the support order,
that he was not the biological father of the child and that he was not present when the state court
decided the amount of support he wbphy).

(8) Accordingtothestatutéy[ t ] he exi stence of a support ob
time period charged in the indictment or information creates a rebuttable presumption that the
obligor has the ability to paylB8u.$e 22(bpphert obl
pattern instruction does not contain the presumption because a number of courts have found the
provision unconstitutional, albeit severable from the statutéted States v. PilloB87 FSupp2d

1053, 105657 (N.D.Cal. 2005) (finding thathé mandatory rebuttable presumption violated the Fifth
Amendment's Due Process Clause, which requires proof beyond a reasonable doubt of every element
of the crime, because it shifts the burden of persuasion to the defendant to disprove willfulness);
United States v. Morrow368 F.Supp.2d 863, 8656 (C.D.lll. 2005) (same)United States v.

Grigsby 85 F. Supp. 2d 100, 106 (D.R.I. 2000) (sartalited States v. EdelkindNo. 0560067,

2006 WL 1453035 (W.DLa. May 18, 2006) (samelnited States v. CaseMo. 05CR330, 2006

WL 277092 (D.Neb. Feb.3, 2006) (same).

@9 The term firesi des o0 me dnitedStaeesv. (beturefl@1 F.3dt her
120, 12433 (2d Cir. 2004)United States v. Name@64 F.3d 843, 8447 (6th Cir. 2004).
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(10) The gawernment must prove that the defendant knew of the state court order to pay child
support, but it does not have to prove that the defendant knew that he/she was violating the law.
United States v. Belb98 F.3d 366, 3701 (7th Cir. 2010).

(11) The Firg Circuit has found thathe provisions of 18 U.S.C. 28 are a constitutional
exercise of CongressoO autUnitedStategv. Llewkd®@9r-.3d6d,e Co mr
66-68 (1st Cir. 2001) (declining to overtudmited States v. Bongiorn®06 F3d 1027, 103¢B2 (1st

Cir. 1997) (finding provisions of the Child Support Recovery Act constitutional).

(12) The First Circuit Areject|[s a] reading of t
Awhere the defendanobuing albl e ht & dp &y ptplinded e tuier &
States v. Carlsgn __ F.3d , 2011 WL 1744234 (1st Cir.May 9, 2011).
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4.18.371(1) Conspiracy, 18 U.S.C. 871; 21 U.S.C. 846
[Updated:10/2510Q]

[Defendant] is accused of conspiring torouit a federal crim@ specifically, the crime of [insert
crime]. Itis against federal law to conspire with someone to commit this crime.

For you to find [defendant] guilty of conspiracy, you must be convinced that the government has
proven each of theoflowing things beyond a reasonable doubt:

First, that the agreement specified in the indictment, and not some other agreement or
agreements, existed between at least two people to [substantive crime]; and

Secondthat [defendant] willfully joined in thtaagreement; [and

Third, that one of the conspirators committed an overt act during the period of the conspiracy
in an effort to further the purpose of the conspiracy.]

A conspiracy is an agreement, spoken or unspoken. The conspiracy does not havéotmbe
agreement or plan in which everyone involved sat down together and worked out all the details.

But the government must prove beyond a reasonable doubt that those who were involved shared a
general understanding about the crime. Mere sinmylafitonduct among various people, or the fact

that they may have associated with each other or discussed common aims and interests does not
necessarily establish proof of the existence of a conspiracy, but you may consider such factors.

To act diwhdddaulttly act voluntarily and intell.i
underlying crime be committédthat is to say, with bad purpose, either to disobey or disregard the

lawd not to act by ignorance, accident or mistake. The government musttprotypes of intent

beyond a reasonable doubt before [defendant] can be said to have willfully joined the conspiracy: an
intent to agree and an intent, whether reasonable or not, that the underlying crime be committed.
Mere presence at the scene ofiane is not alone enough, but you may consider it among other
factors. Intent may be inferred from the surrounding circumstances.

Proof that [defendant] willfully joined in the agreement must be based upon evidence of [his/her]
own words and/or action&ou need not find that [defendant] agreed specifically to or knew about

all the details of the crime, or knew every othercoaspirator or that [he/she] participated in each

act of the agreement or played a major role, but the government must proved aegasonable

doubt that [he/she] knew the essential features and general aims of the venture. Even if [defendant]
was not part of the agreement at the very start, [he/she] can be found guilty of conspiracy if the
government proves that [he/she] willjujoined the agreement later. On the other hand, a person
who has no knowledge of a conspiracy, but simply happens to act in a way that furthers some object
or purpose of the conspiracy, does not thereby become a conspirator.
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[An overt act is any act kiwingly committed by one or more of the conspirators in an effort to
accomplish some purpose of the conspiracy. Only one overt act has to be proven. The government
is not required to prove that [defendant] personally committed or knew about the ovdttigct
sufficient if one conspirator committed one overt act at some time during the period of the
conspiracy.]

The government does not have to prove that the conspiracy succeeded or was achieved. The crime of
conspiracy is complete upon the agreen@nbmmit the underlying crime [and the commission of
one overt act].

[If you find that [defendant] is guilty of this conspiracy charge, you will also have to determine
whether the government has proven beyond a reasonable doubt that the conspiratyef was a
member involved [insert relevant quantifycontrolled substance].

Comment

(1)  This charge is based largely ugdnited States v. River&antiagp872 F.2d 1073, 10780

(1st Cir. 1989), as modified lynited States v. Pipe85 F.3d 611, B4-15 (1st Cir. 1994)See also

United States v. Boylar898 F.2d 230, 2443 (1st Cir. 1990)Blumenthal v. United State832

u.S. 539, 557 (1947) . The First Circuit appro
Amust o be bhaeedeummdn tde def endanlnied Statesn. wor d
Richardson225 F.3d 46, 53 (1st Cir. 2000), hbbéeCour t has al so made <cl ear
actionso portion of the Pattern isfiablkt theika
requireso is that A[t]he charge, taken as a wl
must have personally and Unidgdé&tatésiv.Gsonaaleg76F.3¢g oi ned
16, 24(1st Cir. 2009). United States v. &etRuiz, 567 F.3d 15 (1st Cir. 2009), refers to an
Afagreement t o a dJhitedStategvoOmyz e & 8 OF .q2udo t7i8nlg, 782 (1.
essence of the crime is the conspiratorsodo agr

(2)  The third element (overt act) is not required in a drugspiracy under 21 U.S.C.836,
United States v. Shaba®il3 U.S. 10, 11 (1994), nor in a money laundering cosspunder 18
U.S.C. 81956(h) Whitfield v. United State643 U.S. 209214(2006). For mail, wire, bank, health
care, or securities and commodities fraud under 18 U.S1348§ see Instruction 4.18.1349
comment

(3) Where an overt act is required, only one member of a conspiracy need commit an overt act,
and the overt act needt be illegal. SeeUnited States v. Flahert@68 F.2d 566, 580 n.4 (1st Cir.
1981).

(4)  The Government does not have to prove that the defendant intended to commit the underlying
offense himself or herselRiper, 35 F.3d at 6145. There must be po§ however, that a second
conspirator with criminal intent existetinited States v. Alzankb4 F.3d 994, 1003 (1st Cir. 1995).
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®) AWhether there is a single conspiracy, mu |
ordinarily a factual matterfar h e j ur y tUnited $tates v. enBobles d F.3d 1026,

1033 (1st Cir. 1993United States v. Escob&igueroa454 F.3d 40, 48 (1st Cir. 2006) multiple
conspiracy instruction should be pasomablejgrgd i f
could find more than one such illicit agreement, or could find an agreement different from the one

¢ h ar gunited Stabes v. Brandot7 F.3d 409, 449 (1st Cir. 1994) (quotBaylan 898 F.2d at

243). The following is appropriate langesthat the Fifth and Ninth Circuits have used for muktiple
conspiracy instructions:

If you find that the conspiracy charged did not exist, then you must
return a not guilty verdict, even though you find that some other
conspiracy existed. If you find tha defendant was not a member of
the conspiracy charged in the indictment, then you must find that
defendant not guilty, even though that defendant may have been a
member of some other conspiracy.

Fifth Circuit Instruction 2.21see alsdNinth Circuit Instruction 8.17.The First Circuit said that it
Afcannot i magine a more thorough instruction ot
DiClerico:

The government has the burden of proving that only one
overall conspiracy existed as opposeddpasate and independent
conspiracies. In other words, the government must prove that there
was one conspiracy to commit [crime charged] against [victim(s)],
and others as alleged.

Whether there was one conspiracy or several conspiracies or
indeed, no caspiracy at all, is a question of fact for you, the jury, to
determine in accordance with these instructions.

When two or more people join together to further one
common unlawful design, purpose or overall plan, a single conspiracy
exists. On the other hdnmultiple conspiracies exist when there are
separate unlawful agreements to achieve separate and distinct
purposes.

You may find that there was a single conspiracy despite the
fact that there were changes in personnel by termination, withdrawal,
additiors of new members, or in activities, or both, so long as you
find that some of the eoconspirators continued to act for the entire
duration of the conspiracy for the purpose charged in the indictment.
The fact that the members of theof a conspiracy araot always
identical does not necessarily[imply] that separate conspiracies exist.
It is not necessary that you find that the allegedauspirators join
the conspiracy at the same time or shared the same knowledge beyond
their understanding, tacit orrarwise, that their illicit agreement
existed. Nor do the participants in the conspiracy need to have
known all of their ceconspirators or to have participated at the same
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time in furtherance of their criminal venture. What is essential is that
the crimnal goal or overall plan persisted without fundamental
alteration notwithstanding variations in personnel and their roles.

In determining whether there was a single conspiracy or
multiple conspiracies you may consider a wide range of factors such
as: Wheher there was a common goal; the nature of the scheme;
overlapping of participants in various dealings; the nature, design,
i mpl ementation and | ogistics of the il
method of operation; the relevant geography; and the swope
conspirator involvement.

If you find that he conspiracy charged in Countol the
indictment did not exist, you cannot find the defendant guilty of that
conspiracy. This is so even if you find that some conspiracy other
than the one charged in Cdunexisted, even though the purposes of
both conspiracies may have been the same and even though there may
have been some overlap in membership. If you find that there was
not one overall conspiracy as alleged by the government but instead
there were acdilly several separate and independent conspiracies,
then you must find the defendant not guilty of the conspiracy charged
in Count 1.

Similarly, if you find that the defendant was a member of
another conspiracy, and not the one charged in Count 1, tleen yo
must find the defendant not guilty of the conspiracy charged in Count
1.

Therefore, what you must do is determine whether the
conspiracy charged in the indictment existed. If it did, you then must
determine who were its members.

United States v. Traor, 477F.3d24, 26(1st Cir. 2007).

6) The definition ofUnifevS$tdtes ¥. MdnieigB3l F2d 204 808X r o m
(1st Cir. 1989) . The court, however, I's fAnot
requiremenheocharbengthsriwwi se adequately conve
for a conspiracy conviction is that oO0the def en
substantive of f e nGorzalez w0 F3d at 2% Fomalternte elefinitdrs of

Awi | Jof deitedyStates v. Porter64 F.2d 1, 17 (1st Cir. 1985), addited States v. Drape

668 F.2d 22, 26 (1st Cir. 1992%pecific intent is preferretlinited States v. Yefskp94 F.2d 885,

899 (1st Cir. 1993). Willful bli ndness will not satisfy the requirement of intent to join the
conspiracy.United States v. Lizardal45 F.3d 73, 886 (1st Cir. 2006).

(7) AA conspiracy does not automatically ter
unbeknownstto some oftheconsprat s, has O0def eat [ ed UritediStates ¢ o n s |
v. Jimenez Recid®b37 U.S. 270, 274 (2003). Impossibility is not a defebssted States v. Giry

818 F.2d 120, 126 (1st Cir. 1987).
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(8)  Aconspiracy to defraud the IRS may presentumiqupo r obl ems of FfApur posec
United States v. Goldber@05 F.3d 770, 774 (1st Cir. 1997).

(9)  Note that some substantive offenses contain their own conspiracy prohib8sms.g.18
U.S.C. 8241 (civil rights conspiracy) (no overt actjtered,seeUnited States v. Crochier&29 F.3d
233, 23738 (1st Cir. 1997)); 18 U.S.C.1801(c) (kidnapping) (overt act required); 18 U.S.C.
§1951(a) (Hobbs Act) (no overt act requirsdeUnited States v. Palme?03 F.3d 55, 63 (1st Cir.
2000)); 18U.S.C. 8§1956(h) (money laundering) (no overt act requieskWhitfield v. United
States543 U.S. 209, 219 (2005

(10) Withdrawal is not an affirmative defense if the conspiratorial agreement has already been
made. United States v. Roger$02 F.3d 81, 644 (1st Cir. 1996)i Wi t hdr awa l I's a d
defense requiring affirmative evidence of an effort to defeat or disavow or canfesdJnited

States v. Potted63F.3d9, 20(1st Cir. 2006).

(11)) There must be at | ecarspiracy convictionasnet passibke if the s .
defendant conspired only wit Wniteg Gtatesr vn Netsent age
Rodriguez 319 F. 3d 12, 39 (1st Cir. 2003) (descri
t hat ;aceosRE6tRuiz, 567 F.3dat®s. | n a Mann Act case, A[t] he
judgment in the [statute] not to prosecute women who do no more than consent to being transported
across state | i nes f OdnitedSthtesv. Faotmppbs5FS8d 145, 15p(Asd st i t
Cir. 2000). Ifthatis all there is, the woman is avictim,nota@n s pi r at or . ABut tI
does not apply when the womenldas siynieg hreo li esss uien
she agreed to further tlo®nspiracy and took steps to do so, beyond her working as a prostitute
herself and cribssing state | ines. 0

12) 1'f the record supports it, the defendant i s
single drug transaction are not inkadoly part of a drug conspiracy. The classic example is a single
sale for personal us dniechSthteswi Mahiredeting249 €.2drl05a n g e me
120 (1st Cir. 2002) (citinnited States v. Morar®84 F.2d 1299, 130624 (1st Cir. 1993) . Al A]
single drug sale, without more, does not establish a conspiracy.. Bajven a single sale for

resale, embroidered with evidence suggesting a joint undertaking between buyer and seller, could

s uf f Urited States v. Gome876 F.3d 42, 8 (1st Cir. 2004) (citations omittedfi A b-uy er
seller instruction is appropriate only if the record, when viewed in the light most favorable to the
defendant 6s theory of the case, reasonably su
purchaseo f drugs for personal wuse and UnitediStatesv. act i v
Mitchell, 596 F.3d 18, 241st Cir. 2010]citing United States v. Rodrigueg58 F.2d 809, 812 (1st

Cir. 1988).

(13) The First Circuit has not decided whetltiee jury must be unanimous on one specific
criminal object of a multbbject conspiracy.United States v. Marind®77 F.3d 11, 32 (1st Cir.
2002).

(14) See Comment (2) to Instruction 4.21.841(a)(tpncerning enhanced penalties for drug
qguantity.i T lyueantity of drugs is not an element of conspiracy und@6g nor is it an element of
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the underlying controlled substances offense un@#81 ( a YUnijte?l Ftates v. Goldlez-Véez,
466F.3d27,35( 1st Cir. 2006) . A [ T4 theenaxinum genteneedonat i t y
drug conspiracy chargender 8846is theconspiracywide quantity.. .. &d. at35n.8 (emphasis

original).

(15) 18USC.871 also prohibits conspiracies fito d
thereofinanymannerr f or any purpose. 0 For asedJatede appl
States v. Thurstqr358 F.3d 51 (1st Cir. 2004)acated on other grounds43 U.S. 1097 (2005).

(16) The First Circuit has r ecogrheaimaofaidmgand ct a t
abetting aUnited Stadep v. Marigd¥77 16.3d 1130 (1st Cir. 2002) (observing that

Al al]iding and abetting liability is inherent i
See alsdJnited States v. Ote, 37 F.3d 739751 (1st Cir. 1994)f{ [ M] ost i f not al
consider the issue have held that a defendant
@affirming a trial courtdés i nstruchadmviynfthehat a
def endant s oraided anoh akdette@d tthe commission of at least two of the specified

racketeering actso). The First Circuit has n
conspiracy, but the Seventh Circuit has statedititat wi | | af firm such a con

shows [the defendant] knew of the. conspiracy, intended to further its success, and contributed at
least one act of affirmative assistacBnited States v. Irwin149 F.3d 565 (7th Cir. 1998)
(citaions omitted). The Ninth Circuit recognizes two separate theories of establishing aiding and
abetting a conspiracy: aiding and abetting an existing conspiracy and aiding and abetting the
formation of a conspiracySeeUnited States v. Portac, In&69 F2d 1288, 1293 (9th Cir. 1989).

(17) Aless serious conspiracy can be a lesser included offense of a similar but greater conspiracy.
United States v. Boidb68 F.3d 24, 2829 (1st Cir. 2009) (holding that conspiracy to possess a
controlled substance &slesser included offense of conspiracy to possess with intent to distribute).

A[ A] defendant is entitl ed there(lthe léssesaffenseisi ncl u
dncluded in the offense charged, (a)contested fact separates the wifenses, and (3he

evidence would permit a jury rationally to find the defendant guilty of the lesser offense and acquit

hi m of t kdeat*g(mteraal geatatiods and citations omitted). If requested, an instruction
should be crafted accorgjly. Seelnstruction4.21.841(a)(1)(A) cmt.15.

(18) On fimere presence, 0 the First Circuit has
accurate recitation of First Circuit caselaw that more than adequately explained the concept to the
juryao:

Mere presence at the scene of a crime is not alonagh, but you
may consider it among other factoistent may be inferred from the
surroundingcircumstances.

[M]ere presence at the scene of a crime, or mdwmbyving that a
crime is beingcommitted or is about to beommitted, is not



sufficient conduct to find thelefendant committed that crime.

However, the lawecognizes a difference between mere presence and

culpable presence in the context of drug trafficlangvities. While

mere pesence is not sufficienttbpas e cr i mi nal charges, a de
presence at theoint of a drug sale taken in light of attendant

circumstances can constitute strong evidenc®wiplicity. Thus[,]

you must evaluate the circumstanoéthis case in ordeo determine

the qualityofthel e f endant 6s presence at a |l ocati
found.This will assist you in determining whether the defendarst

merely present or culpably present.

United States v. Verdug617F.3d565, 580(1st Cir. 2010).
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4.18.371(2) Pinkerton Charge
[Updated 4/7/17

There is another method by which you may evaluate whether to find [defendant] guilty of the
substantive charge in the indictment.

If, in light of my instructions, you find beyond a reasonable doubt that{dafe] was guilty on the
conspiracy count (Count ___ ), then you may also, but you are not required to, find [him/her] guilty of
the substantive crime charged in Count ____, provided you find beyond a reasonable doubt each of the
following elements:

First, that someone committed the substantive crime charged in Count ;

Secondthat the person you find actually committed the substantive crime was a member of
the conspiracy of which you found [defendant] was a member;

Third, that this ceconspirator comntied the substantive crime in furtherance of the
conspiracy;

Fourth that [defendant] was a member of this conspiracy at the time the substantive crime
was committed and had not withdrawn from it; and

Fifth, that [defendant] could reasonably have feezsthat one or more of [his/her]-co
conspirators might commit the substantive crime.

If you find all five of these elements to exist beyond a reasonable doubt, then you may find
[defendant] guilty of the substantive crime charged, even though [he/shelotipersonally
participate in the acts constituting the crime or did not have actual knowledge of them.

If, however, you are not satisfied as to the existence of any one of these five elements, then you may
not find [defendant] guilty of the particulsmbstantive crime unless the government proves beyond a
reasonable doubt that [defendant] personally committed that substantive crime, or aided and abetted
its commission.

Comment

(1) Thisinstruction is adapted from Sand, et al., Instructie©3.9Tte instruction implements
the rule laid down ifPinkerton v. United State328 U.S. 640 (1946). The instruction can be given
even though the indictment does not charge vicarious liabfigeUnited States v. Sanchel7
F.2d 607, 612 (1st Cir. 1990).

(2)  The model instruction omits the penultimate paragraph of Sand, et al., Instructi@n 19
That paragraph attempts to explain the reason f@titlieertorrule, namely that ceonspirators act
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A

as agents of one another and therefore are liable fooeach er 6 s act s. The parae
into an area more appropriate for argument, preemptively addressing possible juror concerns about
the fairness of a rule of vicarious liability. Such an explanation may be fair ground for closing
argument, buti s eems out of place in the courtds cha
If a court is inclined to include such a paragraph, it should consider rewording the Sand
charge, whi ch -comspirdtars must leebr crimmdl respdm=bilitg for the commission
of the substantive r i me s . 0 The use of fhepriedpe tha hejuns | nc c
can but 1is not required t o hol|Pohkedonttkeyhf endant vi c

3) The instruction requires that the substantive crime be committed while the defendant is a
member of the conspiracy. There is no vicarious liability for acts comntiékxte one joins a
conspiracyUni t ed St at %3 R2d 10060 WAIn(psb Cir. 1992) (explaining the
requirement of contempor aneou.s.beheldteasaenably &t i on:
have O6foreseend acti oinss ewhtircahn cec ciunr rtelde poad osp
committed after a true withdrawal from the conspirddgited States v. Roger$02 F.3d 641, 644

(1st Cir. 1996) (stating that Rnkértbntabilaywaa | imay
substantiveci mes of ot her s t ha tUnitedSatesv. MurioB86d-:3d 1829,s wi t |
1234 (1st Cir. 1994) (stating thatcdrmspigroateag m:

acts were committed fAat a time whebhhgtbendpie
affirming the conviction on the grounds that there was no evidence of affirmative withdrawal).

(4)  The theory oPinkertonliability must not be confused with aider and abettor liability. The

latter theory requires proof of aghier mental statélnited States v. CollazAponte 216 F.3d 163,

196 (1st Cir. 2000yacated on other grounds32 U.S. 1036 (2001)nited States v. Shed50 F.3d

44, 50 (1lst Cir. 1998), but has a finecessailger ap
done pursuant to an agreement between the perpetrator and the defdge@issen v. United

States336 U.S. 613, 620 (1949 evertheless, an instruction can be given on both theories, even if
Pinkertonliability is not mentioned in ta indictment, so long as the defendant has fair notice.

United States v. Vazque2astrq 640F.3d19, 25(1st Cir. 2011).

(5)  Although the First Circuit has acknowledged the view in other circuits tha&itherton
charge should not basg|[$EnD baca@dwmsegbdbhathe ris
inverse of thePinkertoninferencej.e, t he jury wil | hold the defer
conspiracy merely because the government shows that others have committed numerous substantive
offensesUnited States v. Sanche217 F.2d 607, 612 n.4 (1st Cir. 1990) (citlngited States v.

Sperling 506 F.2d 1323, 13442 (2d Cir. 1974) (Friendly, J.)), the First Circuit seems skeptical of

the alleged risk. SeeUnited States v. WesteB0 F.3d592, 597 (1st Cir. 1996) (rejecting a

def endant 60 s Pmkedonnsteuction washngtopeabecause when various substantive
offenses are in issue and the government concentrates its proof on the substantive offenses rather
than the conspiracyheére is undue risk that the jury will draw the inverse oPtilkertoninference,
stating fiwWe agree neither with the premise n
Acomplicationo i s A weTheé FirstiCirchitidoes sapdh gPinkegyod s ab i |
instruction fAshoul d n o WUnitbdéStags vvVazgquezastr@OFBd t t er
19, 25(1st Cir. 2011)quotingUnited States v. Sanche17 F.2d 607612 n.4(1st Cir. 1990)).
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(6) United States v. Hansed34 F.3d 92, 104 (1st Cir. 2006), refers approvingly to an
instruction that i1includes fAemphasi s Pitkbrtat t he
beyond a reasonabl e doubt . o
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4.18.472 Possession o€ounterfeit Currency,

18 U.S.C. #A72
[New: 1/30/08]

[Defendant] is chargedith possessingpassinglcounterfeit currencwith the intent to defraudit

is against federal law foosses$pas$ counterfeit currencwith the intent to defraudFor you to
find [defendant] guilty of this crime, you must bengoced that the government has proven each of
these things beyond a reasonable doubt:

First, that the currencgossessegpssetlwas counterfeit;
Secondthat [defendant] intended to use the false currency to defraud; and
Third, that [defendantposessed passefithe false currency.

Currencyis counterfeit if it is calculated to deceive an honest, sensible and unsuspecting person
usingthe observation and ca@dinarily used whedealing with a person supposed to be upright
and honest.

Counterfeitcurrencydoes not have to be an artistic triumph or so good an imitation as to baffle an
expert, or even be entirely complete.

Fraudulent intent may be inferred from surrounding circumstances or circumstantial evidence and
need not be proven directlizvidence of passing or attempting to pass a counterfeit document may
beconsidered in determinirigtent to defraud.

The term Adefraudo means to deceive another [

The term fApossessoOo means ortcantroeoxee somethéng. The latv h o r i t
recognizes different kinds of possession.

[ AiPossessionodo includes both actual and constr
control of something on or around his or her person is then in actual possgssid\ person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession of i1
instructions, | mean actual as well amstructive possession.]

[ AiPossessiono [al so] includes both sole posse
actual or constructive possession, possession is sole. If two or more persons share actual or
constructive possession, possesssonij oi nt . Whenever | have used

instructions, | mean joint as well as sole possession.]
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Comment

Q) This instruction is based d#nited States v. Mouslb11F.3d7, 1416 (Lst Cir. 2007).

(2) Al A] bogus do caoomsidened ecaumstarfeitouhlessbitepossesses enough
verisimilitude t o d¥gntesiStates v.aGomed60 B2d 1230r 1993 fdte r s o n .
Cir.1992) (18U.Ss.C.808(g) (3) ncounterfeit social securi

(3) For use of surrounding circutasices to demonstrate intent to defragUnited States v.
Chodor 479 F.2d 661, 6663 (1stCir. 1973) (18 U.S.C. 87274).
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4.18641 Theft of Government Money or Property,

18 U.S.C. 641
[New: 6/2510]

[Defendant] is chargedith theft of governmant moneyproperty}] For you to find flefendarjt
guilty of this offense, you muste convincedhat the governmeritasproven each of theethings
beyond a reasonable doubt:

First, that the monejproperty]described in the indictment belonged to thetéthStates
[and that the property had an economic value at the time charged]

Secondthat the defendakhowingly and willfullystole or convertethe money [property]
to the defendaid own user the use of another person; and

Third, that the defendud did so with the intent to deprive the United States of the use or
benefit of themoney [property].

It is not necessary for the United Stateprove that the defendant knew that tbeegnment owned
themoney [propertyht the time of the wrongful takg.

To fisteab or ficonverd meando take money [propertyjelonging to another with intent to deprive
the owner of its use or benefit either temporarily or permanently

If you find the defendant guilty of this offense, you will also have to determhether the
defendant stole more than $1,000 in tfpabperty worth more than $1,000 in total]

Comment

(2) A[ Clonvicti on 64lwehares pbd thdt a Bopelty intekest of the United

St at es walited Statea \d Eoctellap10F.2d 25, 30 (1st Cir. 1979) (citation omitted),

by embezzlement, theft, purloinment, or knowing converdién).S.C. $41. A property interest

of the United States can be fan.granypraepertyimgde v o u c h
or beingmade underaot r act f or t he Un i64le Bedegat gaahteneneyoor 1 8
property remains a thing of value to the United States within the meanirggtaf Botwithstanding

prior transfer to a local administrator, if the federal governmestceses supervision and control

over the funds and their ultimate ugénited States v. McKay 74 F.3d 755, 758 (2d Cir. 2001). To
prove fAsupervision and control, o0 the gover nm
handling of the money or proggr Id. A defendant need not know that he or she stole property
belonging to the governmentUnited States v. Rehalb89 F.3d 965, 974 (8th Cir. 2009)
(government ownership is juditional) (collecting cases).

(2) Value is an element of 18 U.S.C6&1. SeeUnited States v. Garcidastrangb84 F.3d 351,
370 (1st Cir. 2009)ynited Statesv. Ligon 440 F. 3d 1182, 1184 (9th C
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whether the government charges a felony or a misdemeandj must prove that the property

stolem had 6value. 6 (citation omitted)). AVal uedo
par, or market value, or cost price, either wholesaleert ai | , whi clBS@%41i s gr e
Theft of $1,000 or less, or of property witlvaue of $1,000 or less, in the aggregate, combining
amounts from all the counts for which a defendant is convicted, makes the crime a misdeigheanor.

3) AThe s.tdodsootrequire a showing that theited States was prejudiced merely

requi res the government to show that a &éthing
received, concealed or r et aiUnkedStdiegv.$ahtiagi?’® c c u s e d
F.2d 38, 40 (1st Cir. 19843ee alsdJnited States v. HerraMartinez 525 F.3d 60, 64 (1st Cir.

2008) (government not required to prove loss).

(4)  According toHerreraMartinez 525 F.3d at 6465, a requirement that the government prove
asportation (that the defendant carried property away) would impropeitlyHerstatute to theft of

tangible property, and the statute plainly applies to intangible property such as infor@etibs.
USC.841 (Aany record, vVvouc bmetedStatesov. Heway@0B.3d t hi ng
871, 876 (7tangibl e l1l®O9dpertiynmay ungquestionabl
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4.18.656 Misapplication or Embezzlement of Bank Funds

18 U.S.C. 656
[Updated 12/5/03]

[Defendant] is charged with the illegal [misapplication] [embezzlement] of bank fundsgdins&a
federal law for a bank employee to [misapply] [embezzle] bank funds. For you to find [defendant]
guilty of this crime, you must be convinced that the government has proven each of these things
beyond a reasonable doubt:

First, that [defendant] waan [officer; director; agent; employee] of [name of bank];

Second t hat [name of bank] was [bankds rel at

Third, that [defendant] [willfully misapplied][embezzled] bank funds exceeding $1,000.

[To prove that [defendan}illfully misapplied funds, the Government must prove two things: that

[ defendant] wrongfully used the bankdés funds,
bank. To fidefraudd means to causeopdahvdthitsank, t
funds.]

[ To prove that [defendant] fAembezzl| eddhatf unds,
initially [defendant] was entrusted with or otherwise lawfullyppssee d t he batmk 6s f u
[defendant] wrongfully took or useithose funds; and (3hat [defendant] intended to injure or
defraud the bank. To Adefraudd means to caus:
part with its funds.]

Comment

(2) ACourts have struggl ed teofngsappletom comsistendye def i
noting thatthe problem that has confronted and perplexed the courts is that there is no statutory
definition or common law heritageaht gi v e s ¢ o n twélfolly misappliesdhTeesep hr a s e
uncertain origins have ped a challenge to courts attempting to distinguish bad judgment from bad
conduct that is illegal. Nevertheless)ifester we recently discussed the two notions that underlie

the crime of misapplication: one relating to conduet, wrongful use of bankunds, the other

focusing on an intent to injure or defraud a bank. The government cannot prove its claim of
misapplication without establishing both elements. The interrelationship between these elements is
subtl e, given t ha tbe tibetbdsie fordleemieg the @onducs to lwe avrongrilargdi | y
t he 1 nt ent Unitad&Statdsuvl Rlasidilubéras 169 F.3d 57, 683 (1st Cir. 1999)
(quotingUnited States v. Westeéd0 F.3d 592, 595 (1st Cir. 1996)) (internal citations and footnote
omitted). The reference to intentimgure the bank now seems questionable in light of the definition

of defraud under 18 U.S.C.1844 inUnited States v. Kenri¢k221 F.3d 19, 2&9 (1st Cir. 2000)

(en banc).

11€



(2) In Moore v. United Statesl60 U.S. 28, 269 (1895)the United States Supreme Court

defined fiembezzl ementd as fAthe fraudulent app
property has been entrusted, or into whose han
differentfromlac eny i s At he fact that the original t a

consent of the owner. .. &d. at 29-70. Although the statute does not mention intent to injure or
defraud, intent has traditionally been recognized as an elemenbetelementE.g, United States
v. Scheper520 F.2d 1355, 1357 Cir. 1975).

(3) If $1,000 or less is taken, the crime is a misdemeanor. 18 U.85B. §



4.18.751 Escape from Custody, 18 U.S.C. 51
[Updated 6/1402]

[Defendant] is accused ¢escaping; attempting to escape] from [facility] while [he/she] was in
federal custody. Itis against federal law to [attempt to] escape from federal custody. For you to find
[defendant] guilty of this crime, you must be convinced that the governnsepitdween each of these
things beyond a reasonable doubt:

Eirst, that on [date], [defendant] was in federal custody at [facility];

Secondthat [he/she] was in custody because [he/she] had been [e.g., arrested for a felony
charge; arrested for a misdemeanharge; convicted of a crime];

Third, that [he/she] [left; attempted to leave] [facility] without permission; and

Fourth that [he/she] knew that [he/she] did not have permission to leave.

Comment

(1) The nature of the custody must be proven sjpatly, since the statute provides for dual
penalties: escape is a felony if custody was by reason of any conviction or a felony arrest, but only a
misdemeanor if custody was by reason of a misdemeanor arrest or for extradition or expulsion.
United States. Vanover 888 F.2d 1117, 1121 (6th Cir. 1989nited States v. Gree@97 F.2d

855, 858 n.4 (10th Cir. 1986)nited States v. Edringtor726 F.2d 1029, 1031 (5th Cir. 1984);
United States v. Richardsos87 F.2d 952, 958 (7th Cir. 1982ge als®Jnited States v. Baileyi44

U.S. 394, 407 (1980) (stating in dictum that prosecution must prove nature of custody to convict
under section 751(a)). The determination of whether an offense underlying an arrest is a felony or
misdemeanor is a question of laov the court, but the determination that the defendant was being
held by reason of conviction or arrest for a particular crime is a question of fact for the jury.
Richardson687 F.2d at 958.

(2)  Custody need not involve physical restraint; the failar@imply with an order that restrains

the defendant 6s f rBailey4ddn.Soreadi3 (bolingthmat faglusedcargiven.to
custody i s an fescap elUnited Stateg v. Buzzarighe@0 F.2u 5, Z6e ct i 0
n.1(1stCir.198);seealsd8U.S.C.84 082 (a) (AThe will ful failure
the extended limits of his confinement, or to return within the time prescribstall be deemed an

escape [under 18U.S.C. 8815 7] . 0) .

(3) The defense of necaty or duress may be an issue. On this matteBaibey, 444 U.S. at
40913.
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4.18.752 Assisting Escape, 18 U.S.C. &2
[Updated 6/1402]

[ Defendant] is accused of aiding or assisting
federl custody. It is against federal law to aid or assist someone else in [escaping; attempting to
escape] from federal custody. For you to find [defendant] guilty of this crime, you must be
convinced that the government has proven each of these thingsllzey@asonable doubt:

First, that on [date], [prisoner] was in federal custody at [facility];

Secondthat [prisoner] was in custody because [he/she] had been [e.g., arrested for a felony
charge; convicted of a crime];

Third, that [prisoner] [left; agmpted to leave] [facility] without permission;
Fourth that [prisoner] knew that [he/she] did not have permission to leave; and
Fifth, that [defendant] knew that [prisoner] was [escaping; attempting to escape] and
intentionally helped [him/her] to do so
Comment
(1)  See generallilotes to Instruction 4.18.751 for Escape from Custody, 18 U.S/B1.8

(2)  Section 752 also makes it an offense to instigate an escape. If the facts so warrant, the word
Ainstigated should beraddsidsod wubbtapptedrifat

(3) The crime of aiding or assisting an escape cannot occur after the escapee reaches temporary
safety or a point beyond immediate active purduitited States v. DeStefafs® F.3d 1, 6 & n.6

(1st Cir.1995). At that point, any further assistance can at most constitute harboring or concealing
under 18 U.S.C. 8072. Id. at 4.

(4) The government need not prove that the defendant was awarefefi¢nalstatus of the

escaped prisonetJnited States vAragon 983 F.2d 1306, 1310 (4th Cir. 1998nited States v.

Hobson 519 F.2d 765, 7690 (9th Cir. 1975)¢f. United States v. Feqld20 U.S. 671, 685 (1975)

(AThe concept of criminal i ntent doesndmbt ext
only the nature of his act but al so its <con




4.18.875 Interstate Communicationd Threats, 18 U.S.C. 875(c)
[Updated: 11/23/11

[Defendant]s accused of transmitting a threat in interstate or fomgmmerce. Itis against federal
law to send [transmit] [make] any communication in interstate or foreign commerce that contains any
threat to [kidnap] [injure] a person.

For you to find [defendant] guilty of this crime, you must be convinced that therrgoent has
proven each of these things beyond a reasonable doubt:

First, that the communicatiowas sent in interstate commerce;
Secondthat [defendant] intended to send [transmit] [make] the communication; and
Third, that the communication contadha true threat to [injure] [kKidnap] someone.

In determining whether a communication is a true threat you must use an objective strierd.

threatis one that a reasonable recipient, familiar with the context of the communication, would find
threateing and that [defendant] reasonably should have foreseen would be taken as a threat. The
government does not have to prove that [defendant] subjectively intended the recipient to understand
the communication as a threat. In determining whether a cornatiami is a true threat, you should
consider the factual context. This may include the tone of the communication, the manner in which
it was made, and the effect on [listeners] [readers]. It is not necessary that the statement be made
face to face.lt is alsonot necessary to prove tHaefendanjt actually intered to carry out the

threat

Comment

(2) This instruction is based d¥nited States. Nishnianidze342 F.3d 6 (4t Cir. 2003) and

United States. Whiffen, 121 F.3d 18 @ Cir. 1997). Thelef i ni t i on of ftrue tF
United Statey. Fulmer 108 F.3d 1486 &t Cir. 1997), acase arising under 18 U.S.C1%5.

However, unlikefulmer, a defedant charged under 18U.S. B8 5 need not fAknowin
the recipient; the defelant need only intend to send the communication, and there is no requirement

that the defendant subjectively intend the recipient to understand the communication aslathreat.
construing 876(c), which is similar, the First Circuit said:

In deciding vihether a particular letter contains a threat, a factfinder
must take the words in a reabrld context and determine whether

the author reasonably should have foreseen that his message would be
perceivel by the addressee as a threat.

United States v. Wadk, F.3d , 2011 Wa865652at *6 (1stCir. Nov. 23, 2011). It also said
that the test Ai's not whet her a ddoanmhunstead,at i on
the threat may be to someone other than the addrdsisee.
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(2) If thedefendant i€harged pursuant to 18 U.S.C8%5(b) the government must prove an
additional el ement: #Athat the threat was trans
of v aTb acewitldintent tdi e x tneeans to act with the et to obtain something of value

from someone else, with that person's consent, but induced by the wrongful use of actual or
threatened force, violence, or felnited States v. Anderspt4F. Appd 33, 36(2d Cir. 2001)

United States v. Cohe@38 F.2d287, 289 (h Cir.1984) The ter m fAtikusadghn of v a
everydaymeaning and is not limited to money or tangible things with an identifiable itéd

States v. Faga821 F.2d 1002, 1015 n.S9tkECir. 1987),cert denied 484 U.S. 100%1988. It is

not necessary to prove thhhedefendant actually succeeded in obtaining the money or other thing of

value
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4.18.922(a) False Statement in Connection With Acquisition of a Firearm,

18 U.S.C. 922(a)(6)
[Updated:6/18/1Q

[Defendant] is barged with makinga false statement in connection with trying to buy a
[firearmammunition], specifically [insert alleged false statemerit]is against federal law to
knowingly make a falsstatement in connection with trying to bupfiseearmyammuniton]. For you

to find [defendant] guilty of this crime, you must be convinced that the government has proven each
of these things beyond a reasonable doubt:

First, that[defendantknowingly made a false statemexstcharged in the Indictment

Second that at the timghe'she] made the statemerefendant]was trying to buy a
[firearmfammunition] from a [licensed dealdicensed importer/licensed manufacturer/
licensed collector]and

Third, that the statement was intended to, or likely to, deceiviecthresed dealdicensed
importer/licensed manufacturer/licensed collecaagdut a fact material to the lawfulness of
the sale.

The government does not have to prove that [defendant] knew that he/she was violating the law.
A st at e mentistuntsue iihEramadee 0 i f it

A false statement is made fAknowi n,gldgmonstrates t he p
a reckless disregard for the truimdhasa conscious purpose to avoid learning théntrand isnot
acting merely by ignoranceg@dent or mistake.

A fact is fAmaterialo if it has a natur al t en
decision of thdlicensed dealdicensed importer/licensed manufacturer/licensed colleetoth

whether it is lawful to sell thirearmammunition}to the buyer, regardless of whether[tleensed
dealeflicensed importer/licensed manufacturer/licensed colleattully relies upon the statement.

Intent or knowledge may not ordinarily be proven directly because there is no wagacily

scrutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, you may consider any statements made or acts done or omitted by [defendant] and alll
other facts and circumstances received in eawi@ that may aid in your determination of

[ defendant] 6s knowl edge or intent. You may i
person intends the natural and probable consequences of acts knowingly done or knowingly omitted.

It is entirdy up to you, however, to decide what facts are proven by the evidence received during this

trial.
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Comment

(2) United States v. Currie21 F.2d 7,10 &Ci r . 1980), stated that ¢
not require a showing vhaltateppet hant awknowi g
appell ant 6knowi ngl YrtediSatdsey. Edgerfoml 0Fs3@54, §A1st€Cire me nt . ¢

2007), stated that section 922(a)(6) Arequire
fictitious statement. This requirement, however, does not presuppose deceptive intent or even
knowl edge that oneébés conduct is unlawful .o

(2) The definition of Aknowinglyodo is different
Pattern 2.14 for other type$offenses. It comes frobnited States v. Wrigh37 F.2d 1144, 1145

(1stCir. 1976), acase arising under 18 U.S.C982(a)(6).United States v. Santiaderaticelli, 730

F.2d 828, 831 (1st Cir. 1984), almpedt®situatoesd t hat
in which an accused knew he was | ying. o0 Al W] h
of the questions contained in Form 4473, and simply answers the questions without regard to
whet her the answeractairneg tfrkunchwiun g loy oh edtioer pur p
circuits have upheld similar d esteUmteédtStalesw s o f f
Sarantos455 F.2d 877, 882 (2d Cir. 197Pnited States. Hester 880 F.2d 799, 803 n.4 (4th Cir.
1989);United States. Thomas484 F.2d 909, 91214 (6th Cir. 1973)Although this instruction is
closely akin to a waePattefninstruction 2.Ib)dtmesverding is distinstt r u c t
and inUnited States v. Whitneyhe First Circut held that there is no need to give an additional

willful blindness instruction.524 F.3d 134, 1389 (1st Cir. 2008).

(3)  Section 922 does not require proof that the transaction was in interstate commerce. The
requirement of a transactionwithadioc s ed deal er is sufficient. TFh
with interstate commerce is ample to justify federal regulation of even intrastatédsaled.States

v. Crandal) 453 F.2d 1216, 1217 £iCir. 1972).

4 The defi ni ti onodifiedffronfUnitad Seates vaArcadipangl F.3d 1, 7Xst

Cir. 1994) abrogated in part Bynited States v. Gaudif15 U.S. 506 (1995 Arcadipanealso held

that A[m]lateriality in a o6false stat eomnerntt.60 ca
Arcadipane41 F.3d at 7 (interpreting 18 U.S.C1801). A few months later, evaluating the same
statutory provision, the Supreme Court held that materiality is a question for th&augin 515

U.S. at 52223. The pattern reflects this clign Arcadipané s def i ni ti on of Amat
law.

(5) | f necessary, a definition of 0f921(é3naim mo can
the case of a silencer, the First Circuit has held that there mesthikee a commercialavice

designed to be used as a silencer for a firearm, or, in the case of a device not so dgsigpede

to use it as a silencer for a firearrilnited States v. Crooke808 F.3d 94, 99(1st Cir. 2010)

(reviewing conviction for silencer for air rifle
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4.18.922(9) Possession of a Firearm or Ammunition in or Affecting Commerce

by a Convicted Felon, 18 U.S.C. §22(g)(1) (4)
[Updated 2/20/07

[Defendant] is charged with possessing [a firearm; ammunition] in or affecting commerce after
having beerconvicted of a crime punishable by imprisonment for more than on¢ayearhaving

been committed to a mental institutiorif is against federal law for a convicted feJaperson who

has previously been committed to a mental institutioipjossesg firearm; ammunition] that was
connected with interstate [or foreign] commerce. For you to find [defendant] guilty of this crime,
you must be satisfied that the government has proven each of the following things beyond a
reasonable doubt:

First, that [defendant] has been convicted in any court of [at least one] crime punishable by
imprisonment for a term exceeding one year. | instruct you that the crime of | | is
such a crime Alternative:The parties have stipulated that [defendant] has beercteshof

a crime which is punishable by imprisonment for a term exceeding one year. You are to take
that fact as proven.]

OR that [defendant] was previously involuntarily committed to a mental institution.

Secondthat [defendant] knowingly possesghd [firearm; ammunition] described in the
indictment. [The term Afirearmd means any Vv
be converted to expel a projectile by the
includes the frame or receivef any such weapon.]

Third, that thgfirearm; ammunitionjwas connected with interstate [or foreign] commerce.
This means that the [firearm; ammunition], at any time after it was manufactured, moved
from one state to another [or from a foreign countty the United States]. The travel need
not have been connected to the charge in the indictmessd not have been in fuetiance of

any unlawful activity and need not have occurred while [defendant] possesHae dner
ammunitiory.

The governmentaks not have to prove that [defendant] knew th@héisonduct was illegal.
[ An Ainvoluntary commitmento occurs when a ste
admission to a mental hospital, authorizes a law enforcement officer topaksoa into custody

and transport him/her to a hospital.]

The word Aknowinglyo means that the act was d
mistake or accident.

The term fipossess0O means to exer cingdtisaatt hor it
necessarily the same as legal ownership. The law recognizes different kinds of possession.

124



[Possession includes both actual and constructive possession. A person who has direct physical
control of something on or around his or her persadinen in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession oBiiefness of contact alone does not preclude a finding

of possessionWhenever | use the term Apossessiono in
constructive possession.]

[Possession [also] includes both sole and joint possession. If one person alone has actual or
constructive possession, possessiosole. If two or more persons share actual or constructive
possession, possession is joint. Whenever | h
mean joint as well as sole possession.]

Comment

(1) The charge is based amited States \Bartelhqg 71 F.3d 436, 439 (1st Cir. 1995).

(2) The definition of UritddStatesiv.Tadpe B3dilsy, 1895 Qs d on
Cir.1994).iBeyond t hat , hoaxgpisvaestrictlialili® stduteSnhich.contiins no
specificmers reae | e me n t United Stadeb V. Leahy73F.3d401, 4081st Cir. 2007).Care

must be taken, however, for some parts of the firearms statute require proof of willfi@ee$8.

U.S.C. 8924(a)(1)(D). Willfulness requires proof that the deferidknew the conduct was
unlawful. Bryan v. United State$24 U.S. 184, 192 (1998 United States v. Sabej/3F.3d
75,8182( 1st Cir. 2004) , the court held that it
because a lay jury can reasonabigerstandt in a felorin-possession case.

3) United States v. Rogergl F.3d 25, 29 (1st Cir. 1994), discusses dominion, control,
possession and ownershipnited States v. Boofti11 F.3d 1, 2 (1st Cir. 1997), counsels against
definingconstructvp o s sessi on in terms of dominion and ¢
is |l ocatedo aUnitd Stadtes v. Mht968 F.2thi1393, 1398 (1st Cir. 1992).
However, the jury may be told in appropriate circumstances that knowledge caofler ke from

control of the areéSeeBooth 111 F.3d at 2.

4) Possession of multiple firearms and/or ammunition in one place at one time constitutes only a
single offense under 18 U.S.C982(g). United States v. Verrecchia96 F.3d 294, 298 (1st Cir

1999). Insucha multiple weapons case, no instruction requiring jury unanimity on any particular
firearmisrequiredld. | f t he Ain one place at onmeaybkameod cC
unanimity requiremenas to the identity of the wpan. United States v. Leah$73F.3dat 410(not

deciding the issue because it was not presenBsabause possession of multiple weapons is a single
offense unless there are separate possessions, the trial judge faced with multiple possession counts
must decide whether to: (1¢quire the government to elect or combine counts before trialj¢2)

multiple counts but require a specific jury finding of separate possessions;atio@multiple

counts with no special jury instruction, but make a postr di ct Afcorrectiono
judgment of conviction on any multiplicitous counts. Three circuits have made it clear that the jury,
not the trial or appellate judges, must find separate possession as a critical element afauntulti
weapons pogssion convictionUnited States v. Frankenber§96 F.2d 239, 245 (3d Cir. 1982);
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United States v. Szalkiewic844 F.2d 653, 654 (9th Cir. 1991nited States v. Valentin&06

F.2d 282, 294 (10th Cir. 1983). The Eleventh Circuit has held that netpkinerror for the trial

judge to fail to give a separate possession instruction, and upheld conviction on multiple counts
because sufficient evidence of separate possession was presented at trial, even though there was no
jury finding to that effectUnited States v. Bonavi&27 F.2d 565, 5691 (11th Cir. 1991). The

Sixth Circuit inUnited States v. Thronebyrg21 F.2d 654, 657 (6th Cir. 1990), explained that the

trial judge should exercise his or her discretion to vacate any multiplicitoug gertiicts, the
government in its discretion can decide how many counts to bring, and no jury instruction or finding

is required as to separate possessions. A possible instruction is as follows:

If you have found the defendant guilty on Count I, you matyfind [him/her] guilty

on Count Il unless you also find that the government has proven beyond a reasonable
doubt that the firearm and ammunition were acquired at different times or that they
were stored in different places.

5) United States v. Acosté7 F.3d 334, 340 (1st Cir. 1995), supports the broad definition of

i ¢ 0 mm e See asdJdited States v. Joqsit33 F.3d 125, 131 (1st Cir. 1998).United States v.

Wilkerson the First Circuit held that mdtineinevi de:
interstate commerce is sufficient to establist
411 F.3d 110 (1st Cir. 2005)see alsdJnited States v. Wams 322 F.3d 18, 25(1st Cir. 2003)

(approvingan instruction that the governmenu st s how t hat the firearm |
interstate commerce or it previously [had] been transported &tross e | i nes, even th
in the Defendantdéds possession at S$careoroiaghvne, 0 a
United States431 U.S563(1977). I't is not necessary fAthat th

the firearm i n Weehse3P2&Bhat?&@ c ommer ce. O

(6)  The trial judge determines as a matter of law whether a previous conviction qualises und

18 U.S.C. ®22(g)(1).Bartelhg 71 F.3d at 440 Any court o encompasses ¢
foreign, convictionsSmall v. United State544 U.S. 3852005). Thefactof conviction, however,

is for the jury unless it is stipulated, and so too isfaoual issue on the restoration of civil rights.

Id. at 44641. It should be noted that, although the couBartelhofound the approach &fnited

States v. Flower29 F.3d 530 (10th Cir. 1994), persuasive, 71 F.3d atEd@erseems to be in

conflict with Bartelhoto the extent that it treats a factual dispute concerning restoration of civil

rights as a preliminary matter to be resolved by the court prior to admitting the conviction into
evidence.See?9 F.2d at 5386.

(7)  Anaiding and abettomncharge under the statute requires the court to instruct the jury that the
aiding and abetting defendant must know or hayv
convicted felon.United States v. Xavie@ F.3d 1281, 12887 (3d Cir. 1993).

(8 TheFirstCircuthasleci ded t hat a i jawaitableid a secdni922n o de
prosecution.United States W.eahy 473F.3d401(1st Cir. 2007).

(9) Determining wh
F

ne has bdeitad c o mmi
States v. Chamberlgin 1 5 9 (

1st Cir. 1998),
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| aw, & since O6commitmentd occur s opdu(citinglaited t o p
States v. Giardina861 F.2d 1334, 1335 (5th Cir. 1988Yhe ul t i mat e i nter pr et a
case be consisteidt amd hmliederadogpmil Z2eyt e neec
Id at 660. AWe conclude that the term O6commi
possibly an aahinistrative) order of commitment and does not depend on the ultimate outcome of the

c o mmi t rbeited States v. Hal#64F.3d101, 105 1 s t Cir. 2006) . Al T]
mental institute admission procedures, rather than the label of thepmceds as a 6commi t
controlling f oid((ditihg&nittdeSthtesvaChamberlatbourBE6560663, 665

(1st Cir. 1998), and disagreeing with the Fifth and Eighth Cifcuits Ther ef or e, i
| egi sl at ur e 6 ds alcanmigrent is godbcondrdllingdolt, 2464 F.3d at105.

(10) The First Circuitt has affirmed the refusa
instruction,United States v. Teeme394 F.3d 59, 645 (1st Cir. 2005), thereby disagreeing with

United States v. Masp@33 F.3d 619, 6224 (D.C.Cir.2000)I t al so fAdecl ine[ s]

di strict courtosocestdupgos ®»ad Kol doMFula 1086 i def ens




4.18.922(k) Possession of a Firearm With an Obliteragd or

Removed Serial Number, 18 U.S.C. 822(k)
[New: 7/17/03]

[Defendant] is charged with possessafirearmin or affecting commerceith an obliterated or
removed serial number. It is against federal law to possess a firearm with an oblteraneoved

serial number that hdaseenconnected withnterstate[or foreigrf commerce For you to find
[defendantjguilty of this crime, you must be satisfied that the government has proven each of the
following things beyond a reasonable doubt:

First, that[defendantknowingly possessed the firearm described in the Indictment

Secondthat the serial number wesmoved obliterated omlteredat the timgdefendant]
possessed the firearm; and

Third, that the firearm was connected with interstatédmign] commerce. This means that

the firearm, at any time after it was manufactured, moved from one state to another [or from
a foreign country into the United States]. The travel need not have been connected to the
charge in the indictmeteed not hve been in furttrance of any unlawful activity and need

not have occurred while [defendant] possessed the firearm.

The term Afirearmo means any weapon which wil
expel a projectile by the action of an explos e . The term Afirear mo al
receiver of any such weapon.

The word Aknowinglyo means that the act was d
mistake or accident.

The term fApossessoOo means ortcantroeoxee somethsng. It s adt hor i t
necessarily the same as legal ownership. The law recognizes different kinds of possession.

[Possession includes both actual and constructive possession. A person who has direct physical
control of something on or anad his or her person is then in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possesgsntese of i 1
instructions, | mean actual as well as constructive possession.]

[Possession [also] includes both sole and joint possession. If one person alone has actual or
constructive possession, possession is sole. If two or more persons share acngthuctive
possession, possession is joint. Whenever | h
mean joint as well as sole possession.]
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Comment

Q) The definition of Afi 92&@(B)rB6ée als®atteeniastriicioro m 1 8 |
4.18.922(a) mt. 5.

(20 The definition of UritddStatesiv.Tadpe B3dilsy, 1898 Edst d o n
Cir. 1994).

(3) United States v. Rogergl F.3d 25, 29 (1st Cir. 1994), discusses dominion, control,
possession and ownershipnited States v. Boothl11 F.3d 1, 2 (1st Cir. 1997), counsels against
defining constructive possession in terms of ¢
is |l ocatedo aUnittd Stdtes v. AMghto68 F.2ui1393, 1398 (1st Cir. 199

However, the jury may be told in appropriate circumstances that knowledge could be inferred from
control of the areaSeeBooth 111 F.3d at 2.

4) Under First Circuit I aw, the court i's not
particularc r cumst ances of the case requi r.eenought her
to charge the jury in the words of the statute, leaving it to the common sense of the jury to understand

the purpose and to adjust its applicationto carrytoatt pur pos e. 0Al ter, 6 in
highly obscure or speciplurpose term that cries out for elaboration. This, then, is an instance in
which the district judge may choose Unmtedel abor

States v. Adams305 F.3d 30, 34 (1st Cir. 2002).

5) United States v. Acost&7 F.3d 334, 340 (1st Cir. 1995), supports the broad definition of

i ¢ o mme $ee a@sdJaited States v. Joqst33 F.3d 125, 131 (1st Cir. 1998)nited States v.

Weems 322 F3d 18, 25 (1st Cir. 2003), approved an instruction that the government must show that
the firearm had Apreviously traveled in inter:
across State |lines, even thooghtithwasnéme, dDna
statement of the law aft&carborough v. United Stated31 U.S. 5631977). It is not necessary

Athat the felon be the one who tWeams822b.3dtated t he
26.




4.18.922(0) Possessiolf Machineguns,

18 U.S.C. 8922(0)
[Updated: 7/20/1)0

[Defendant] is charged with [transferring, possessingiahinegun.It is against federal law to
[transfer,possessa machinegunFor you to find[defendant]guilty of this crime, you must be
satisfied that the government has proberyond a reasonable doubéat

Eirst, [defendantknowingly[transferredpossessddhemachinegumlescribed in the
indictment and

Second[defendant] had knowledge of the characteristics that rrede/eapora
machinegun.

A fimachineguno i s any weapon that shoots, is d
automatically more than one shot, without manual reloading, by a single function of the trigger.

The word Aknowi ngl gdonenwlantasly andhirdentiortally, ot because of
mistake or accidentBut [defendant] need not have known that the weapon was considered a
machinegun under federal law.

[ The term fAipossessO means t o exercingslitassnatut hor i
necessarily the same as legal ownership. The law recognizes different kinds of possession.]

[Possession includes both actual and constructive possession. A person who has direct physical
control of something on or around his or her persadinen in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession of i/
instructions | mean actual as well as constructive possession.]

[Possession [also] includes both sole and joint possession. If one person alone has actual or
constructive possession, possession is sole. If two or more persons share actual or constructive
possession possession is joint. Whenever | have u:
mean joint as well as sole possession.]

Comment
(2) T he tmaarcrh i Mmiedgfineddn 18 U.S.C. § 921(3)) and 26 U.S.C. 8845(b)

(2) fA[M]ere possessiarf the weapon is insufficient. The government must also prove beyond a
reasonabl e doubt that the defendant knew t he v
the statutory def iUntedStatesv. NieveSastangdd8QFB8d597e589ist . 6 0

Cir. 2007)(quotingStaples v. United Statgs11 U.S. 600, 602 (1994 United States v. De La Paz
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Rentas613F.3d 18, 29(1st Cir. 2010)providing the statutory definition of a machine gamd

telling the jury the proof mustshowtdee f e ndant fAknowingly possessed
or was aware of the essential characteristics
accurate renditlhamectonwithasaweslf Ememosgyn, fAa defe
know every characteristic of the weapon that subjects the weapon to regulation. Itis enough for the
government to prove that the defendant Oknows
type as would al ert oneUnited Statds g. Alexarki®@ 6 P hBo dApp O ¥
285, 287(1st Cir. 2008)(citation omitted).

3 The definition of UritédStatesiv.Tadpe R3disy, 1895Edst d on
Cir. 1994).

4) United States v. Rogergll F.3d 25, 29 (1st Cir. 199 discusses dominion, control,
possession and ownershignited States v. Boofti11 F.3d 1, 2 (1st Cir. 1997), counsels against
defining constructive possession in terms of ¢
i s | ocat edbmitsalnitetd States v. 8Mght968 F.2d 1393, 1398 (1st Cir. 1992).
However, the jury may be told in appropriate circumstances that knowledge could be inferred from
control of the areaSeeBooth 111 F.3d at 20wnership is not requiredJnited Stats v. Escobar
DeJesus187 F.3d 148, 176 (1st Cir. 1999).

) Like the statute, this instruction omits any requirement that the government establish that the
machinegun n question i s connected with interstate
decsion inUnited States v. Lopes14 U.S. 549 (1995), raises the question whether criminalizing
mere possession of a semiautomatic assaul't W
Commerce ClauseTlhe First Circuit has upheld the constitutionalitgted Youth Handgun Safety

Act (AYHSAOQ) 922(d),%n the. b@sif@ti wk t hink the possesso
YHSA...i s O6an essenti al part of a | arger regul at
scheme could be undercutunlesstheiats t at e act i v iUnited States veCardezg ul at e
129 F.3d 6, 12 (1st Cir. 1997) (quotibgpez 514 U.S. at 561)in United States v. Hane64 F.3d

1161, 1171 (10th Cir. 2001), the Tenth Circuit held that 18 U.S922§0) is constitutioran the

basis that intrastate machinegun possession substantially affects interstate commerce.
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4.18.924 Using or Carrying a Firearm During and in Relation to, or Possessing a
Firearm in Furtherance of Drug Trafficking or Crime of Violence,

18 U.S.C. $924(c)
[Updated 4/1/17

[Defendant] is accused pdsing or carrying affearm during and in relation fmissessing a firearm

in furtherance df| |. Itis against federal law to [usatig/possess] a firearm [during and in
relationto/in furtherane of] | |. Foryou to find [defendant] guilty of this crime, you must be
satisfied that the government has proven each of the following things:

Eirst, [defendant] committed the crime of | , described in Count |; and

Second [defendant] knowigly [used or carried a firearm during and in relatioh to
possessdd firearm in furtherance dhe commission of that crime.

The word fAknowinglyo means that an act was do
mistake or accident.

[To fA@caarfirearm means to move or transport ¢t}
container. It needot be immediately accessiblé.o fAiuseo a firearm means
actively, such as to brandish, display, strike wdthcharge or attept to dischargé, or even to refer

to it in a way calculated to affect the underlying crirker eitheruseorcartyo be Adur i ng
rel at i on,thefoearmanusthave pla/ed a role in the crime or must have been intended by

the defendanb play a role in the crime. That need not have beemiygpurpose, howevdr.

[A defendanpossesssa f i rearm Ain furtherance of o0 a cri
commission of the underlying crime easier, safer or faster, or in any aii¢relped the defendant

commit the crime. There must be some connection between the firearm and the underlying crime,
but the firearm need not have been actively used during the kcrime.

Comment

(1) Theinstruction should be careful to address the etagginst the defendant, distinguishing
use or carrying during and in relation tdrom possession in furtherance. obJnited States v.
Alverio-Meléndez 640F.3d412, 42223 (1st Cir. 2011) (finding error in failure to do so, Ioait
reversible error givethe facts of the case).

2 There are increasingly enhanced penalties if the weapon is brandiSf2ddcg§1)(A)(ii), or
discharged,® 24 (c) (1) (A) (i1 1) . 924(6)@) aacdrequireshnbenDeaaxv.d ef i n e
United States129 S. Ct. 184 , 1853 (2009) . ADi schargeodo doe:
accidental.ld. at 1854.
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3 If the predicate crime of violence or drug trafficking is not charged in the same indictment,

the jury must be instructed as to the elements of that criméarithé government must prove each

el ement beyond a reasonabl e doubt. The First
drug trafficking crimed when r efUnited Staigg v.t o t h
Manning 79 F.3d 212, 2P n.9 (1st Cir. 1996). It is a question of law for the court, however,
whether the crime, if proven, qualifies as a crime of violence or drug traffickinged States v.

Weston 960 F.2d 212, 217 (1st Cir. 1998yerruled on other grounds Byinson v United States

508 U.S. 36 (1993)But seeEleventh Circuit Instruction 28 (instructing jury to determine whether

or not the predicat e ocfititizzchbySandj esal.,$5.08,car36lh2e of v
ADrug traffickiengfcwviméenared @cIRI(a,83).ned in 1

4) Certain types of firearms prodeidifferent penalties.Seel8 U.S.C. 824(c)(1)(B). For

such caseshe jury must determine whether the firearm is the specific &perfiachine gun, shert

barreled shotgun, etdecause it is an elementof theoffenfen i t ed St at5608.Sv. OO B
_,130 S. Ct. 2169, 2182010)

) The definition of @nited Stavesw Bracy6d-.3d 187, 11986¢1std up or
Cir. 1994).

(6) If the facts warrant such an instruction, the definition of use should include a final sentence
stating that ABartering a firearm for drugs 1 ¢
SeeSmith v. United State$08 U.S. 223, 241 (1993)yveruled in part b\Bailey v. United States
516 U.S. 157 (1995%uperseded by statytect of Nov. 13, 1998, Pub. L. No. 14836, 81(a), 112
Stat. 3469 (1998)The converse, however, is not true. The Supreme Court has expressly held that
barteringdrugé or a firearm i s not 0 W2gOWasbnvanited r ear m
States522 U.S. 74, 882007)overrulingUnited States v. Cotf@l56 F.3d 25 (1st Cir. 2006JIt
may, however, be fApossess UmtedSatesv. Gurkes0SkF.8dda nce o f
45 (1st Cir. 2010)).Otherwise,thel e f i ni t i on o fUnifed Staes v. Yatleni2d=8d f r o m
210, 217 (1st Cir. 1995), arghiley, 516 U.Sat14348. Earlier cases must be treated with great
care. Muscarello v. UnitedStates 524 U. S. 125, 127 (1998), =est a
use of a vehicleSee alsdJnited States v. Ramirdzerrer 82 F.3d 1149, 11534 (1st Cir. 1996) (a
firearm can be Acar Mamidgo/r9 B3datRE®vi ng it in a bo
A T h ever@reent [does] not need to prove that Defendants specifically intended to use or did
use a firearm in the course of the [drug] transport activity in order for a jury to convict therhe
Government need[s] only to prove individually their gener@nhe.qg, that they each knew that
they carried a firearm dur i nVdlafandemenez10F.3dat o f t
8 2. Moreover, A[i]f a gun is possessed for s
it availablefor possible use in connection with, say, a drug deal, or as a device to lend courage
during such a transact i orJnited\States v. \&zglier Guadaluype o i n \
407 F.3d 492, 500 n.4 (1st Cir. 2005) (quotihgted States v. Cashlarg 970 F.2d 976, 983 (1st
Cir. 1992)).
United Statev. Robeson 459 F.3d 39, 41 (1st Cir.2006, can be read as commenting
negatively on the failureto defiied u r i n g a n dsepanatelylneRbbeegon toertrialtconrt
defined thegphraseas follows:

h
0
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The words fAduring and in relati
customary meaning. The phrase
minimum it means that the firearm must have had some purpose or
effect with respect to the drug trafficlg crime. If a firearm is
present simply as a result of coincidence or accident it cannot be said
that it was used or carried in relation to the drug traffic[king] offense.
The firearm must have facilitated or have had the potential to
facilitate the drugffense.

on too a
Aiin rel a

Id.at44 The First Circuit found that this | angua:
accurately conveys the meaning of the phrase as descril&dith [v. United State$08 U.S. 223
(1993)1; accordUnited States v. De La Pdenta, 613F.3d18, 28(1st Cir. 2010)firequires at a
minimume vi dence t hasomepugposé areffecawitmespeat tb thé drug trafficking
crime® ) .

Possession alone without proof of a relationship to the underlying crime is insufficient,
United States v. Plumme®B64 F.2d 1251, 12585 (1st Cir. 1992), but facilitating the predicate
crime need not be the sole purpoghited States v. Payer888 F.2d 928, 929 (1st Cir. 1989).

Use or availability of the firearm for offensive or defensive pugpas not requiredSee
Smith 508 U.S.at 236-39 (holding that ®24(c)(1) applies where the defendant merely bartered
weapons for drugs).

@) Congress adddatiefiposseqson] @i n f u r t language to the statufe i response to
Bailey v. UnitedStates516 U.S. 137,141,190 ( 1995), where the Court
requires some active employment of the firea®eeUnited States v. Ceballéorres 218 F.3d

409, 41314 (5th Cir. 2000) (discussing the legislative history of the amentmAccording to the

First Circuit:

The fAin furtherance ofodo el ement doe.
inelastic, definition. Our cases, however, do provide sufficient
guidance for the task here [a drug trafficking case]. In the context of
adrugtraffickingp edi cat e, we have understood fAir
to demand showing a sufficient nexus between the firearm and the
drug crime such that the firearm advances or promotes the drug
crime. For example, we have held that possession of a firearm to
protect drug®r sales proceeds can establish such a nexus.
We have also analyzed fiin furtherance
subjective and objective standpoints. In applying an objective
analysis, we have often considered the proximity of the firearm to the
contraband. .. we found evidence sufficient where an unloaded
firearm was found in the same residence as drugs and sales
proceeds. .. we affirmed a conviction where the firearms were
located in a crawl space also containing heroin and drug
paraphernalia.
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Where direct evidence of subjective intent is lacking, the jury is free
to infer intent from objective circumstances.

United States v. Marib23F.3d24, 2728 (1stCir. 2008) (citations omitted)l'he First Circuit has
held that exchanging drugs famgs can be possession in furtherance of a drug ctimiged States
v. Gurka 605F.3d40, 45(1st Cir. 2010).

In United States v. Sherm@b1F.3d45, 4950(1st Cir. 2008) (citations omitted), the court
stated:

[A] sufficient nexus exists where theebrm protects drug stockpiles
or the defendant's territory, . enforces payment for the drugs, or
guards the sales procegtls

Applying the objective analysis, this court has acknowledged a

number of factors that the trieaf fact may casider including

fwhether the firearm was loaded, whether the firearm was easily

accessible, the proximity of the firearm to the drugs, and the

su rounding cirWaemaltlaocédsave aobserved th

sufficient nexus is more readily found in caséere the firearmis in

planviewaad accessible to the defendant. o
Meanwhile, although there generally is no direct proof of

subjective intent, we have noted that subjective intent may be inferred

from the objective circumstances. Thus, inMarin, we inferred

subjective intent to possess a weapon in furtherance of the drug

trafficking crime from the obliterated serial number, proximity to

drugs, and other factors.

o))

The First Circuit haglsosaid that

One might expect with such a common crimirfédase that the legal

framework would be well settled, but, as is so often the case with

general statutory terms, it is not. One could argue, in particular, about

whet her the Ain furtheranceodo requirement
or objective potentialor whether either would do). Statutory

language, legislative history, model jury instructions and case law do

not cleanly resolve the issue. .

In practice, the same evidence tends to be relevant whether the
ultimate test is objective furth@nce or a subjective purpose to
further. Similarly, in most cases the result will be the same,
whichever ultimate test is used.

United States v. Feltod17F.3d97, 10405 (1st Cir. 2005) (citations omitted)t has also quoted
approvingly fromthelgi sl ati ve history that possession fir
st a n d a fddriag ahdhinaefationt0  indxwesrequirement for using or carrying, and requires
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the government to show t hwamceotphaotethe comnassionofp 0 s S e ¢
t he under | yUnited) Statef ¥. Belgadeiernandez 420 F.3d 16, 25 (1st Cir. 2005)
(emphasis in original removed).

The Fifth Circuit has said that factdigat a jury may consider when deciding whether a
defendassdoosnpossa firearm is Ain furtherance

the type ofcriminal] activity that is being conducted,aassibility of

the firearmthe type of the weapon, whether the weapon is stolen, the
status of the possession (legitimate or illegabhgetlier the gun is
loaded, proximity tgcriminal proceeds or contrabandhd the time

and circumstances under which the gun is found.

CeballosTorres 218 F.3d at 4145. According to the FidmskhasCi r cu
whether the gun v&aloaded and accessible to the deferilame relevant whatever the crime
involvedo Felton417F.3d atlo6n.7( di scredi ting defendantds di st

~

violent crime casewith respectta he fAin furtheranceodo requiremen

(8 Fordd i nition of Afioved(m)d33ee HPAU. UB. dAe:
operational, let alone loaded, to qualify as a firearnsémtion 924 u r p o Wnitesl States v.
Grace 367 F.3d 29, 36 (1st Cir. 2004).

9 An aiding or abetting instiction may be approprigteut the jury should be instructed that

the Ashared knovseketnstrgcion 4.1802) (Aid and Abeth tequires that the

def endant havae nat yiop rtahcet ifciarle acremm twi WUnitedStatesy.u s e d ,
Negrén Narvéae 403 F.3d 33, 388 (1st Cir. 2005)United States v. Balsar03 F.3d 72, 83 (1st

Cir. 2000);United States v. Spinneg5 F.3d 231, 238 (1st Cir. 1995e alsdJnited States v.
OteroMendez 273 F.3d 46, 52 (1st Cir. 2001) car c ki ng case) (Aprosecut
[defendant] knew a firearm would be carried or used in a crime of violence and that he willingly took
some action to f ac.iAniaddidonarequitedhelementisthatithe getendant u s ¢
At osookme action intending to cdniel Stateésiv.eMedinan t o
Roman 376F.3d1, 6(1st Cir. 2004).

(100 The First Circuit has Rihkerion [328 &P 64D1(1846) v h el
Pattern 4.18.371(2)], the defenddoes not need to have carried the gun himself to be liable under
8924(c). So long as there is sufficient evidence that@oogpirator carried or used a firearm in
furtherance of the conspiracy and that this was reasgioabseeable to the defendaht defendant

can be held Iliable as i1 f Dretedibiatessy.dledidadeaado i ed or
373F.3d170, 1791st Cir. 2004)see als®nited States v. Buccb25 F.3d 116, 132 (1st Cir. 2008).

(1) The First Circuit has not de@dd @At hat a char @&(c)@)ndnever 18 U
susceptible to an affirmative justification defense such agiself ens e, 0 but has st e
exi st at all, such si tCurderv. Wniied Stag820F.Bd&2AyH,dh d f ar
(1st Cir. 2003).
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4.18.982 Money Launderingd Forfeiture, 18 U.S.C. §8982(a)(1)
[Updated 10/14/09

In light of your verdict thafdefendaritis guilty of money laundering, you must now also decide
whethefhe'she]should surrender to the governmgng/her]ownership interest in certain property
as a penalty for committing that cri me. We

On this charge, federal law provides that the government is entitled to forfeiture, if it proves, by a
preponderance of the evidence ttee property in question:

(1) was involved in one or more of the money laundering Counts of which you have
convicted[defendant]OR

(2)  was traceable to such property.

Note that this is a different standard of proof than you have used for the rmondgiing charges.

A Apreponderance of the evidenceoO means an amgo

is more likely true than not true. It is not proof beyond a reasonable doubt.

Property fAinvolved ind a memengybkirguanmdlexedriyn g t
commissions or fees paid to the laundeesgrd any property used to facilitate the laundering.
Mingling tainted funds with legitimate funds exposes the legitimate funds to forfeiture as well, if the
mingling was done for thpurpose of concealing the nature or source of the tainted funds, in other

words, to fAfacilitateo the money | aundering.

While deliberating, you may consider any evidence admitted during the trial. However, you must not
reexamine your previous determinati@garding d e f e ngail of ingdne&y &undering. All of

my previous instructions concerning consideration of the evidence, the credibility of witnesses, your
duty to deliberate together and to base your verdict solely on the evidence without prejaslice,
sympathy, and the requirement of unanimity apply here as well.

On the verdict form, | have listed the various items that the government fisfesdantshould
forfeit. You must indicate which, if anjdefendantjshall forfeit.

Do not concar yourselves with claims that others may have to the property. Thathe fadge to
determine later.
Comment

(1)  Thisforfeiture instruction can be wk# the underlying offense is 18S.C §1956(a)(1), (2)
or (3) or 18U.S.C. §1957. Seel8 US.C. §982(a)(1).

r

~
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(2)  Theright to ajury trial on a criminal forfeiture count is not constitutiobdletti v. United
States516 U.S. 29 (1995). Instead, it is created solely by rule as follows:

Upon a partyods requestnsaverdichof case 1 n whi
guilty, the jury must determine whether the government has

established the requisite nexus between the property and the offense

committed by the defendant.

Fed. R. Crim P. 32.2(b)(4). The language of the Rule seems to contemplatesadulfproceeding,
see als®000 Advisory Committee Note. Pkdbretti First Circuit caselaw left bifurcation to the
trial | udgSedesqUiiedStateevt Desmara#38 F.2d 347349-50(1st Cir. 1991);
United States v. Maling737 F. Sup. 684, 705 (DMass. 1990)a f f 6 d . . UsitedbState® vn
Richard 943 F.2d 115 (1st Cir. 1991)nited States v. Saccoc¢kB F.3d 754, 770 (1st Cir. 1995).

The First Circuit has held thApprendiv. New Jersey530 U.S. 466 (2000) does not distur
theLibretti holding as it applies to forfeiture proceedingkited States v. Keend41 F.3d 78, 85
86 (1st Cir. 2003)Apprendd s r equi rements do not apply to c
U.S.C. A 853 because pfaocrnftei chae gies baoat waise darc
i mposed following conviction o$eeasdsitadSwmtesay.nt i v e
Hall, 411 F. 3d 651, Agpterdidid ot affeciGbrettio s 2I0®I5di r(di t hat
forfeitures are part of the sentence alane To our knowledge, every other circuit to consider the
issue afteApprendhas reached the same conclusiono) (i nt
the First, Fourth, Fifth, Seventh, Ninth and Eleventhutisy. The First Circuit has not addressed
whetherUnited States v. Booke543U.S.220(2005) affects the vitality oLibretti, but caselaw
from other circuits hold that, liké\pprendi Booker does not apply to criminal forfeiture
proceedingsSeeUnited Statesv. Fruchter 411 F. 3d 377, 383 (2d Cir.
forfeiture [unden8 U.S.C.8554]i s, si mply put, a different ani
Libretti remains the determinative decision pBsbkel); Hall, 411 F.3d at $4-55 (holding that
Bookerdoes noj d@al towfurn our back on the Supre
(Libretti) 6 because cri minal 8B8@){2Biist ufrae f[ournnd eaf 1i8n d
s ent e nUnited §tates v. Tedded03F. 3d 836, 841 (7th Cir. 200!
maximum forfeituresoApprendi and its successors, includiagoker do not al ter t hi
that fAthe sixth amendmgdgumderl8d.8 G 982]p(interaapcipations t o f o
omitted)

3) Rule 32.2eemgo indicate that the question of a money judgment is for the court only, and
never for the jury. Thetext of3 2. 2 ( b) ( 1) di vides its descript
government seeks forfeiture of specgroperty, the court must determine whether the government

has established the requisite nexus between the property and the offense. If the government seeks a
personal money judgmeithe court must determine the amount of money that the defendant has to
pay. OR.CrimeRd 32.2(b)(1) (2002) (emphasisaddddph e j uryo6s rol e is |
determination for propertyi Upon a partyds request in a case
guilty, the jury must determine whether the government has estafifihe requisite nexus between

the property and the @fse committed by the defendant, Fed. R. C.uThemisn®. 3 2.
reference t oantohegjudgmenty 6s rol e i n
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The advisory committee notes for the 2000 adoption support this disnction. After
explicitly taking no position on the correctnessatibwing money pdgments (the First Circuit
permits themsee, e.gUnited States v. Candelat&ilva, 166 F.3d 19, 42 € Cir. 1999)), the notes
go on to precribe different decisionalles for the different kinds of judgments: when forfeiture of
property is asked for, the court determines the nexus; when a personal money judgment is asked for,
the court determines the amount. Fed. R. Crim. P. 32.2(Bi\lio r y c o mmi fThemie 6 s n ot
di scussing subdi vi si oanlyigsbke)fof the)jury intsice case®woeldbe st at
whet her the government has established the rec¢
Fed.R.Crim.P.32.b)(4)ad vi s or y spoteemphatsi$ aelde@No mention is made of a
role for the jury with respect to personal money judgments.

This distinction has been noted by some commentaees e.g.3 Charles Alan Wright, et
al., Federal Practice and Procedu@iminal 3d8 547 , at 448 (2004) (ARul e

of fer any jury right in regards t 8mithsgsuprgad nal m ¢
145 4 ( A Tnbreght te a jungtrial of the forfeiture issue.if . the government seeks a personal
morey judgment instead of an order forfeiting s

dealt with by the courts. Although there is room for some uncertainty, this seems to b& the be
interpretation of the rule.

(4) The standard of proof [geponderance of the evidenddnited States v. Cunat56 F.3d

110, 116 (1st Cir. 1998). The First Circuit has held #ggirendithat the standard of proof for

criminal forfeitures under 21 U.S.C8%3 remains preponderance of the evideKezne 341F.3d

at 8586 (refusing to apphApprendd s requi rements to criminal f o
preponderance fAevidentiary standar UnitedStates t o i r
v. Rogers102 F.3d 641, 647 ¢1Cir. 1996) (obser i ng wi t h approval that e
has pronounced on the issue has held that the standard of proof under sectionis853
preponderance of the evidence. 0)). That st a
forfeiture. Seel8 U.SC. 82 253 ( e) ( A Or 8 &he Caurt shdll @rder rieiture rofe

property referred to in subsection (a) if the trier of fact determib@g®nd a reasonable doukhat

such property is subject to f or soewhoiscoevicted ( e mp |
of an offense under this chapter [ch. 110 Sexual Exploitation of Children] involving a visual
depiction. . ., or who is convicted of an offense under section 2421, 2422, or 2423 of chapter 117
[Transport for lllegal Sexual Activity]).

®5) The definition of UnitethStabebw McGaulegvdF.3d62nv&6& f r o m
& n.14 (1st Cir. 2002).

(6)  Therights of third parties are determined in an ancillary proceeding before the judge without
a jury. 2000 Advisory Committee Note Rule 32.2(b)(4).



4.18.1001 Making a False Statement to a Federal Agency, 18 U.S.C1801
[Updated 6/17/08

[Defendant] is charged with making a false statement in a matter within the jurisdiction of a
government agency. It is against federal l@ make a false statement in a matter within the
jurisdiction of a government agency. For you to find the defendant guilty of this crime you must be
convinced that the government has proven each of these things beyond a reasonable doubt:

First, that [eefendant] knowinghyand willfully made a material false statement;
Secondthat [defendant] made the statement voluntarily and intentionally; and
Third, that [defendant] made the statement in a [e.g., U.S. Customs declaration].

A false statement is madek n o wand gillfylyd i f t he defendant knew
demonstrated a reckless disregard for the truth with a conscious purpose to avoid learning the truth.

A statement is fAmaterial o if it l|eo&Erdluescingitteet ur al
decision of the decisionmaker to which it was addressed, regardless of whether the agency actually
relied upon it.

A statement i s Afalseo if it was untrue when

Comment

Q) A fal se fAexcul paBrogany. Uited Statess?2 6.3 398, 408 (1@98)f .
overruling United States v. Chevoo526 F.2d 178,188 4 ( 1st Ci r . 1975) .
statement in violation of 18 U.S.C. § 1001, the government must show that the defendant:

(1) knowingly and willfully, (2)made a statement, () relation to a matter within the jurisdiction

of a department or agency of the UnigedStatesv.St at e ¢
Duclos 214 F.3d 27, 33 (1st Cir. 2000).

(2)  Thecharge refers only to false staggmns. Section 1001, the False Statements Accountability

Act of 1996, is much broader, and in a given case the instruction will need to be modified to deal

with the other potential violation§eel8 U.S.C. 81001(a)(1)( 3 ) (puni shing one
and willfully (1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representationmnakés or

uses any false writing or document knowing the semwntain any materially false, fictitious or
fraudul ent statement 01+#292eQctt 1 \V1@%). (as amended b

3) In United States v. Londoi®6 F.3d 1227, 12442 (1st Cir. 1995), the First Circuit stated
that A[i1 ] n the tatementsdattl8 H1S.C.1901 ea falsa dtatementSs made
knowingly if defendant demonstrated a reckless disregard of the truth, with a conscious purpose to
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avoid |l earning the truth. o The Firsthadrcuit
referring to advice of counsel in that respeldnited States v. Arcadipanél F.3d 1, 8 (1st Cir.

1994) abrogated in part bynited States v. Gaudib15 U.S. 506 (1995%ee als®Jnited States v.

Dockray 943 F. 2d 152, 1dfaith{s ansabsol@d defenselo% 8harpe ofnfaifl G] o
or wire fraud.. . .Bot a good faith instruction is not requirédhited States v. Gonsals;et35
F.3d64,71( 1st Ci r . 2006) . AThus, where the court
intent to defraud essentially the opposite of good fditla separate instruction on good faith is not

r e g u i Doakrdy, 943 F.2d at 155.

4) In United States v. Gaudif15 U.S. 506, 511 (1995), the Supreme Court held that the issue
of materiality is forthe jury.

(5)  The definition of materiality is based upon bbthited States v. Sebaggafb6 F.3d 59, 65

(1st Cir. 2001), and the courtds des@Gaudnpti on
515 U.S. at 509 AccordArcadipane4l F.3da 7 (A[ M] ateriality requir
guestion have a natural tendency to influence, or be capable of affecting or influencing, a
governmental function. The alleged concealment or misrepresentation need not have influenced the
actions of theGovernment agency, and the Government agents need not have been actually
decei ved Urted(Statesovt Jorsigdl2 F.2d 26, 30 (1st Cir. 1986))).

@) The statute deals only with false stateme
legislat ve, or judici al branch of the G@G@%¥®.rihment
seems best to specify in the instruction the document or other context in which the false statement
was allegedly made. Whether it was made there is a jury iksl®muld be a separate question for

the judge whether that document or context bt
| egi sl ative, or judicial branldh of the Govern

(7)  Thegovernmentis not required to prolat the defendant had a purpose to mislead a federal
agencyUnited States v. Yermiad68 U.S. 63, 685 (1984), or that the statement was made for a
fraudulent purposeUnited States v. McGaule279 F.3d 62, 69 (1st Cir. 2002).

(8) Thedefinitonofi k nowi ngly and wiGbnsdlvg 43530 atirShetea s ed u
is no intent to deceive requiret. (citing United States v. Yermia 468 U.S. 63, 73 (1981)

While interpreting the term willfulness, we have held that it means

i not hi mghiscomtexethan that the defendant knew that his

statement was false when he madefitvainich amounts in law to the

same thinf consciously disregarded or averted his eyes from its

I i kel y InGankatvésweyexpredy rejected the argument that

81001 requires fAdan intent to deceive.o

United States v. Riccj®29F.3d40, 4647 (1st Ar. 2008) (citation omitted).
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4.18.1014 Making a False Statement or Report, 18 U.S.C. 8014
[Updated 2/11/03]

[Defendant] is charged with making a false statement or report for the purpose of influencing the
action of [appropriate governmental agencyentity listed in statute] upon [his/her] [application;
commitment; loan; etc.]. Itis against federal law to make a false statement for such a purpose. For
you to find the defendant guilty of this crime you must be convinced that the government/bas p

each of these things beyond a reasonable doubt:

First, that [defendant] made or caused to be made a false statement or report to [appropriate
governmental agency or entity listed in statute] upon [an application; commitment; loan;
etc.];

Secondthat [defendant] acted knowingly; and

Third, that [defendant] made the false statement or report for the purpose of influencing in
any way the action of [appropriate governmental agency/ financial institution] on the

[application; commitment; loan; etc.].

A false statement is made Aknowinglyo if the
reckless disregard for the truth with a conscious purpose to avoid learning the truth.

A statement i s Afalseo if it was untrue when

Comment

(1) Thischarged is based largely upomited States v. Concen®57 F.2d 942, 951 (1st Cir.
1992).

(2) Materiality is not requiredUnited States v. Well$19 U.S. 482, 4890 (1997).

B Section 1014 also includes ndwrslonlyftaafhlseov er v
statements or reports, but can be modified accordingly.

(4)  Section 1014 lists the governmental agencies and related entities covered by the statute as
well as the kinds of actions that are covered.

(5)  When the victim is a federally inged bank, the knowledge that must be proven is knowledge
that a bank will be defrauded, not any specific bank, and not knowledge of its insured stdads.
States v. Grahayi46 F.3d 6, 10 (1st Cir. 1998).

(6) Letters of credit are includedUnited States v. Agne?14 F.3d 47, 54 (1st Cir. 2000).
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4.18.1028A Aggravated Identity Theft, 18 U.S.C. §8L028A
[Updated: 11/2/11

[ Defendant] is charged with aggravated ident.i
identity. For you to finddefendantpuilty of this crime you must be convinced that the government
has proven each of these things beyond a reasonable doubt:

First, that[defendanticommitted the crime diocial security fraud [Unlessthe crime is
stipulated, provide the einentg

Second that during and in relation to the crime [gbcial security frauld [defendant]
knowingly [transferred/possessedeéd a means of identification, thgsocial security
numbet described in the Indictment, without lawful autharity

Third, that the[social security numbgactually belonged to another person.
Fourth that[defendantknew that thgsocial security numbgbelonged to another person.

Someone knows a fact[iie/shg has actual knowledge of it. Knowledge may not ondipnde
proven directly because there is no way of directly scrutinizing the workings of the human mind. In
determining whafdefendantknew at a particular time, you may consider any statements made or
acts done or omitted jgefendantpnd all otherdcts and circumstances received in evidence that
may aid in your determination pfd e f e nkdaaviedgg. 0 s

Comment
(1) There areadditional predicate crime®ther thansocial security fraud. See 18 U.S.C.

§ 1028A(c). In United States v. Persichil608 F.3d34, 4041 (1st Cir. 2010), the court held that the
predicate offenses are not | imited to Afalse

(2) In FloresFigueroa v. United States ~ U.S. 129 S. Ct. 1886, 1892009), the Supreme
Courtresolved a circuitsplitarrdgr eed wi t h t he FUWnited $tateSv. Gadmi t 6 s
534 F.3d 51 (1st Cir. 2008), that the government must prove that the defendatitdtiesvsocial

security number actually belonged to another person.

3) In United States v. Ozur@alrera F.3d , 2011 WR176682, at *Z1stCir. Nov. 2,
2011), the First Circuit rejected the argument
the means of identification be stolen or take
§ 1028A(a)(1) reasonablyroscribes the transfer, possession, or use
of another person'means of identification, absent the right or
permission to act otiat person's behalf in a way that is not contrary
to the law. In other words, regardless of how timeeans of
identification isactually obtained, if itsubsequent use breaks the law
[ specifically, during and in relation to the commission of a crime
enumerated in subsectionf(a) is violative of 81028A(a)(1).
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4.18.1029 Access Device or Credit Card Frad, 18 U.S.C. 8.029(a)(2)
[Updated 4/15/17

[Defendant] is charged with knowingly and fraudulently using [an] unauthorized access device[s]
between [date] and [date]. Itis against federal law to knowingly and fraudulently use access devices
without authorization.

For you to find [defendant] guilty of this crime, you must be convinced that the government has
proven each of the following things beyond a reasonable doubt:

First, that [defendant] used [an] access device[s];

Second that [defendant] uskit without authorization and thereby obtained something of
value aggregating at least $1,000 during theyaa period from [date] to [date];

Third, that [defendant] acted knowingly, willfully and with the intent to defraud;
Fourth t hat [ cbediceaffettadnrte}state or foreign commerce.

The term fiaccess deviceodo [means any card, pl af
access that can be used alone or in conjunction with another access device to obtain money, goods,
services pany other thing of value, or that can be used to initiate a transfer of funds other than a
transfer originated solely by paper instrument. It] includes credit cards.

The term fiunauthorized access devi slesgstdlen,c| ude:
expired, revoked, canceled or obtained with intent to defraud.

[ Defendant] acted Aknowinglyo if [hel/lshe] was
what [he/she] was doing or what was happening around [him/her], and did rascacise of
ignorance, mistake or accident.

To act with Aintent to defraudd means to act w
on the part of [defendant] is a complete defense to a charge of credit card fraud. If [defendant]
actually kelieved in good faith that [he/she] was acting properly, even if [he/she] was mistaken in
that belief, and even if others were injured by [his/her] conduct, there would be no crime. An honest
mistake in judgment does not rise to the level of criminal eondA defendant does not act in good

faith if, even though he or she honestly holds a certain opinion or belief, he or she also acted with the
purpose of deceiving others. While the term good faith has no precise definition, it means among
other thingsa belief or opinion honestly held, an absence of malice or ill will, and an intention to
avoid taking unfair advantage of another. The burden is on the government to prove fraudulent
intent and consequent lack of good faith beyond a reasonable doubtlef€Ehdant is under no
obligation to prove good faith.
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Conduct naffectso interstate or foreign comme
link with such commerce. Itis not necessary for the government to prove that [defendant] knew or
intended that [his/her] conduct would affect commerce; it is only necessary that the natural
consequences of [his/her] conduct affected commerce in some way.

Comment

(1) The definition of good faith used here was cited approvingly in the context of caedlit c
fraud inUnited States v. Goodchil@5 F.3d 55, 5%0 (1st Cir. 1994).

(2) This instruction can be modified feection1029(a)(1) and (3) offenses (knowingly and with

intent to defraud producing, using, or trafficking in a counterfeit access ag\possessing 15 or

more counterfeit or unauthorized access devices). (The elements of interstate commerce and intent
to defraud are the same.) Osemtion1029(a)(3) offense, the jury does not have to be unanimous on
which 15 cards were illegally possed. United States v. Le®17F.3d26, 40641 (1st Cir. 2003).

(3) SeeUnited Statesv.Bayayd F.3d __ , 2011 W1447751, at *§1st Cir. Apr.15, 2011)
(not clear error to include, for context, a list of access devices that closely tracketiitie¢. sta
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4.18.1072 Harboring or Concealing an Escaped Prisoner, 18 U.S.C. 872
[Updated 6/1402]

[Defendant] is accused of harboring or concealing an escaped prisoner, [prisoner]. It is against
federal law to harbor or conceal an escaped prisomeiyold to find [defendant] guilty of this crime,

you must be convinced that the government has proven each of these things beyond a reasonable
doubt:

First, that [prisoner] escaped from [the custody of the Attorney General; federal penal or
correctional mstitution];

Secondthat [defendant] did some physical act to help to allow [prisoner] to avoid detection
or apprehension;

Third, that [defendant] acted knowingly and willfully.
To act Aknowingly and will ful |Isprer] hasescagedfrom act
custody and with the purpose and intent to help or allow him to avoid detection or apprehension.
Comment
(2) If the Attorney General has designated a nonfederal facility as the place of incarceration,

escape fromthatfacilitgi an escape from Athe custody of the
United States v. Eaglirb71 F.2d 1069, 1073 (9th Cir. 1977).

(2) Several circuits have held that #A[t] he worc
providing assistace, including food, shelter, and other assistance to aid the prisoner in avoiding

det ecti on an dnitedSmtesevhkaitasd? F2d 527, 528 (9th Cir. 1978ge also

Laaman v. United State973 F.2d 107, 114 (2d Cir. 1992) (construing sén@s as in section

1071, which proscribes concealing fugitives from arrest rather than escaped prisnited States

V. Yarbrough852 F.2d 1522, 1543 (9th Cir. 1988) (sarulited States v. Silv&d45 F.2d 840, 849

(4th Cir. 1984) (same))nited Stées v. Foy416 F.2d 940, 941 (7th Cir. 1969) (same).

B Section 1072 requires proof that the defenc
prisoner. This element has been read to require that the defendant had knowledge that the person
whom he aided had escaped from custoBgglin 571 F.2d at 1074)nited States v. DeatpA68

F.2d 541, 543 (5th Cir. 1972). Itis not necessary that the government prove that the defendant was
aware of théederalstatus of the escaped prisongeaglin 571F.2d at 1074 n.4f. United States v.

Aragon 983 F.2d 1306, 1310 (4th Cir. 1993) (knowledge of federal status not an element of assisting
escape under 18 U.S.C782);United States v. Feqld20 U.S. 671, 6885 (1975) (knowledge of

federal status na@n element of assaulting a federal officer under 18 U.S1T18
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4.18.1341 Mail Fraud, 18 U.S.C. §1341
[Updated10/251Q]

[Defendant] is charged with violating the federal statute making mail fraud illegal.

For you to find [defendant] guilty of midraud, you must be convinced that the government has
proven each of the following things beyond a reasonable doubt:

First, that there waa schemgsubstantially as charged in the indictment, to defraud [or to
obtain money or property by means of fatsdraudulent pretenses];

Second that the scheme to defraud involved the misrepresentation or concealment of a
material fact or matter [or the scheme to obtain money or property by means of false or
fraudulent pretenses involved a false statement tassdralttruth or knowing concealment
concerning a material fact or matter];

Third, that [defendant] knowingly and willfully participated in this scheme with the intent to
defraud; and

Fourth thatfor the purpose of executing the scheme or in furtieyaof the scheme,
[defendant] causeithe United States matb beused,or it was reasonably foreseeable that
the United States mail would be used,or about the date alleged

A scheme includes any plan, pattern or coursactibn. It is not necessgrthat the government

prove all of the details alleged in the indictment concerning the precise nature and purpose of the
scheme or that the alleged scheme actually succeeded in defrauding anyone. But the government
must prove beyond a reasonable doulat tthe scheme was substantially as charged in the
indictment.

The term Adefraudodo means to decei vi@gindudesa her i
scheme to deprive another of the intangible right of honest services.]

[ The termudéthent prefemasesodO means any false st
known to be untrue when made or were made with reckless indifference to their truth and that were
made with the intent to defraud. The term includes actual, direct false stttamevell as half

truths and the knowing concealment of facts.]

A fAimaterial o fact or matter i's one that has
influencing the decision of the decisionmaker to whom it was addressed.

[ Def endant Jngdcytoed fikrnheewishe] was conscious and
what [he/she] was doing or what was happening around [him/her] and did not act because of
ignorance, mistake or accident.



An act or failure t o a dintetignallfi and With theispeaificinfentd o n e
to do something the law forbids, or with specific intent to fail to do something the law requires to be
done; that is to say, with bad purpose either to disobey or to disregard tli€haw, if [defendant]

acted in good faith, [he/she] cannot be guilty of the crjmigne burden to prove intent, as with all

other elements of the crime, rests with the government.

Intent or knowledge may not ordinarily be proven directly because there is no way of directly
scutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, you may consider any statements made or acts done or omitted by [defendant] and all
other facts and circumstances received in evidence thgtamain your determination of

[ defendant] 6s knowl edge or intent. You may ir
person intends the natural and probable consequences of acts knowingly done or knowingly omitted.

It is entirely up to ya, however, to decide what facts are proven by the evidence received during

this trial.

The mailing does not itself have to be essential to the scheme, but it must have befem thade
purpose of carrying out. There is no requirement that [defenfigmin/herself] was responsible for

the mailing, that the mailing itself was fraudulent or that the use of the mail was intended as the
specific or exclusive means of accomplishing the alleged fraud. But the government must prove
beyond a reasonable dotitét [defendant] knew, or could reasonably have foreseen, that use of the
mail wouldfollow in the course of the scheme in furtherance of the scheme or for the purpose of
executing the scheme.

Comment

(1)  According toUnited States v. HebshiB49F.3d 30, 3536 (1st Cir. 2008) (citations and
footnote omitted) (emphasis original),

The crime of mail fraud incllels t hr ee elscheme ot s : A1)
defraud based on false pretenses;t(®) defendant's knowing and

willing participation in the scheme thithe intent to defraud; and

(3) the use of interstate mail . communications in furtherance of

t hat s Uniteel States 0. Chead89 F.3d 35, 41 (1st Cir. 2004).

| mportantly, the | ast el ement, which we
el e me n tres that thee dpfendant both €Rusethe use of the

mails, which includes reasonglibreseeable mailingand(2) use

the mailsfor the purposeorin furtheranceof exeuting the scheme

to defraud. SeeUnited States v. Mos$91 F.2d 428, 436 (8th Ci

1979).

Although the First Circuit enumerates three elements, the Supreme Court provides fa fourth
materiality. Neder v. United State$27 U.S. 1, 223, 25(1999)(fi{w]e hold that materiality of
falsehood is an el ement of the fedg§Madialgpai | fr
must go to the juryld. at 25.
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2 United States. Hebshie549F.3d at42,found plain error in the following instruction:

The third element is the use of the mail on or about the date charged.
The government must establish beyond a reasonable doubt that the
defendant used the mail in. furtherarce of the crime charged.. .
[T]he crime of mail fraud does require that the government prove
beyond a reasonable doubt that the mails were in fact used in some
manneto furthersuch a scheme for the purposes of obtaining money
by means of false or frdulent pretensesr that the use of the mails
would ordinarily follow in the usual course of business or events or
that the use of the mails was reasonably foreseeable.
AccordingtoHebshie A [ u] sing the word 6or 6 nd, bhmabdasth
instructiddn i ncorrect. o

As mentioned, the district courtdos erro
the mailing elemento f the statuteuysatamonf |l ati ng th
requirementn wiutrhh htehmen@d dmilingqui rement .
element of 18 L6.C. 81341 cwmsists of two requirements: (that

the def endanthed uses o fthattheesewaa i | s and ( 2)
[ in furtherance, or ] 6f or the purpose
defraud. Moss 591 F.2d at 436see alsaCheal 389 F.3d at 41;

Pimertal, 380 F.3d at 584But t h e dsimsttuctionchére cour t 0

all owed the jury to find the mailing el e
mails would ordinarily foloifow in the us
Aithe use of the mail.soAthaghtheeasonably f
instruction stated the government must
were in fact used in some mantefurthed0 Def endant 6s i nsuranc

fraud scheme, the instruction phrased this mandatory element of malil
fraud as a permissiblalternativethat was unnecessary if the jury
found causation.

Id. (emphasisinoriginalTo prove causation, the government
knew, or could have reasonably foreseen, that the use of the mails [would] follow in the ordinary
courseof business. Itis not necessary to prove that the defendant personally executed thg mailing
but merely that the defendant caused the mailing by doing some act from which it is reasonably
foreseeabl e t hat UnitbdStatesa.iRiersal, 380 FI3d¢6755684 (151 Gire2004) 0
(citations and internal guotations omitted).
course of the scheme rather than the particular mailing at issue that must be reasonably
foreseeable... dd. at589. The same is true for a charge of conspiracy to commit mail fraud.
United States v. MoraleRodriguez 467 F.3d1, 8(1st Cir. 2006).




(3)  According toUnited States v. Hebshi&49F.3d at36:

The Ain furtheranceo r amlapplieke ment i s to
SeeUnited States v. Koe®82 F.2d 1101, 1107 (7th Cir. 1992)
further Defendantdéds fraudulent scheme,
Aessential el e ReeiravoUnited StateB4@U.S.c h e me .
1,8(1954).They si mpluyf fmwstenbd yiscl osely rel at
schemelUnited States v. Mazd14 U.S. 395, 399 (1974), such that
they are fAincident to ®Reeire3d47senti al part
Uu.S. at 8, or iBehmusck\e Pnited Statdd89h e] pl ot . 0O
U.S. 705, 7151989).

Al t hough A[t] he mailing need not be arfthéessent i

pl otdo or Aincident to @menws380e-Bdati586l(citaticans and of t F
internal quotations omitted¥ee alsdJnited Sates v. McCann366 F.3d 46, 52 (1st Cir. 2004)

vacated on other ground#3 U.S. 1104 (2008) it he mai |l i ng must be for
the schemed but need UnitedStatesv. Sawye28$.8d3h, B0 Elst e | e me
Cir,r2000 ( same) . A mailing is incident to an es

concomitant of a transacti on Wnitesl Statess. Centegtient i a |
735 F.2d 628, 63n.2 (1st Cir. 1984) (quotingnited States W.ea 618 F.2d 426, 431 (7th Cir.

1980)).A[ T] he defendant need not personally mai/l
that the mails will be used i n t heJntedSthiesvary co
CacheBonilla, 404F.3d 84, 90 (1st Cir. 2005)i [ T] he use o fstotfurtieertmeai | s @
fraudulent scheme need onlydrcidental® United States v. Woodward49 F.3d 46, 63 (1st Cir.
1998)(quotingUnited States v. Grandmaisof F.3d 555, 566 (1st Cir. 1996)

4) Following a 1994 amendment, the mail fraud statute applies to the use of any private or
commercial interstate carrier as well as the use of the United States mail. 18 UlS41. §
(amended by Pub. L. 1682, 8250006, 108 Stat. 1796). For aseainvolving a private or
commercial carrier, fAmail o in the pattern char
commer ci al interstate carrier. o

) The definition of defraud comes frddnited States v. KenricR21 F.3d 19, 2@7 (1st Cir

2000) (en banc) . We have dropped the statut
ischeme, 0 uaderstandable torastgurorn a civil RICO case, the First Circuit said

that A[t] here may per hampy ke tgifti waeanhave neaf m awdi
purpose other than. mbeevsormlodher 6poopbdbtaayd b
that defamation, standing alone, is not enoutypéndez Internet Mont. Servs., Inc. v. Banco

Santander de PuerRico, 621F.3d10, 15(1st Cir. 2010).

(6) The fAfalse or fraudul ent pretenseso part
mi srepresent at i o mMsNallg 8. United Statasd83 1J.$.850,r 389, (©987),
superseded by statute on otheyunds Act of Nov. 18, 1988, Pub. L. No. 1@9%0, §7603(a), 102

Stat. 4508.
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@) Except for honest services fraud, a fraud charge must involweey ori pr opert y. o
Cleveland v. United State531 U.S. 12, 15, 205 (2000) (statute does not extend raufl in
obtaining state or municipal | icenses because,
t he gover nment Fordanestsarvicafsausl 6ee mswnctidnsA)18.136.

(8 Alt i'S not neces
Statesv.Allard¢ 926 F. 2d 12
be pur e Unifed Stadea v. Camofr8

s ar yvictinowasastiallyt € f s & Wtithdd t 0 t h e
37, 1242 (1lst Cir. 1991).
F.3d 738, 742 (1st Cir. 1996).

9 Good faith is an absolute defse. United States v. Dockra@43 F.2d 152, 155 (1st Cir.

1991). The sentence concerning gdatth isbracketed because[ a] separate i nstr
faith is not required in this circuitCamuther e t h
78 F.3d at 744 (citin@pockray 943 F.2d at 155), and the First Circuitlsad moni shed t hat
references to good faith are made in fraud in

attached an example of arcessivelydefensefavorablegood faith instruction.United States v.
Mueffelman 470F.3d33, 37(1st Cir. 2006).

(10) There is no requirement that the person deceived be the same person who is deprived of
money or propertyUnited States v. Christophet42 F.3d 46, 554 (1st Cir. 1998).

(1) The First Circuit has approved the following instruction in a duty to disclose case:

A failure to disclose a material fact may also constitute a false or
fraudulent misrepresentation if, one, the person was under a general
professonal or a specific contractual duty to make such a disclosure;
and, two, the person actually knew such disclosure ought to be made;
and, three, the person failed to make such disclosure with the specific
intent to defraud.

The government has teqve as to each count considered separately,
that the alleged misrepresentation as charged in the indictment was
made with the intent to defraud, that is, to advance the scheme or
artifice to defraud. Such a scheme in each case has to be reasonably
calcubted to deceive a lender of ordinary prudence, ordinary care and
comprehension.

[l]t is not a crime simply to be careless or sloppy in discharging your
duties as an attorney or a[s] an appraiser. That may be malpractice,
but i tés not a cri me.

United States v. Cassier# F.3d 1006, 1022 (1st Cir. 1993) (alterations in original).
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12 Al t hough the mai/l and wire f rhavje]lddevsadart ut e s
intend[ed] to devisany scheme or artifice to defraud, or for obtainingneyoor property by means

of false or fraudulent pretensd®3] 1HAE(epasient at
added), the First Circuit has held that i n mai
that the defendant devised the a u d u | e rUhitedsStateevnserrap®70 F.2d 1, 6 (1st Cir.

1989). The First Circuit has, in dicta in cases @t@rang made inconsistent statements on this

issue. SeeUnited States v. Carringtpn 9 6 F. 3d 1, 7 (1st wi@ir. 109
fraud. .. requires that the defendant devise a scheme to defraud and then transmit a wire
communication for the purQ@mseSmeod 38@Fk3dat684i ng t
(the first element the government must show to prove mail faudiit he devi si ng or
devise a scheme withUnitad Statds v. Marti2&®F.3d & 15r(1atCid. B0PO)

(the first el ement the government must show tc
means of false preteas 0 ) . Gi v en tSéarrancand tleeanore fecerit skatement im n
Martin, these pattern charges for mail and wire fraud do not require that the defendant have devised

or intended to devise the scheme.
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4.18.1343 Wire Fraud, 18 U.S.C. §1343
[Updaed 10/25/1Q

[Defendant] is charged with violating the federal statute making wire fraud illegal.

For you to find [defendant] guilty of wire fraud, you must be convinced that the government has
proven each of the following things beyond a reasonatlétd

First, that there was a scheme, substantially as charged in the indictment, to defraud [or to
obtain money or property by means of false or fraudulent pretenses];

Second that the scheme to defraud involved the misrepresentation or concealment of a
material fact or matter [or the scheme to obtain money or property by means of false or
fraudulent pretenses involved a false statement, assertictrulakbr knowing concealment
concerning a material fact or matter];

Third, that [defendant] knowinglgnd willfully participated in this scheme with the intent to
defraud; and

Fourth that[defendant] causesh interstate [or foreign] wire communicati@rbeused, on
or about the date allegeoh furtherance of this scheme, or that its use was a negessa
foreseeable part of the scheme.

A scheme includes any plan, pattern or course of action. It is not necessary that the government
prove all of the details alleged in the indictment concerning the precise nature and purpose of the
scheme or that the aljed scheme actually succeeded in defrauding anyone. But the government
must prove beyond a reasonable doubt that the scheme was substantially as charged in the
indictment.

The term Adefraudodo means to decei vi@gindudesa her i
scheme to deprive another of the intangible right of honest services.]

[ The term Afalse or fraudulent pretenseso mea
known to be untrue when made or were made with reckless indiféetetiveir truth and that were

made with the intent to defraud. The term includes actual, direct false statements as well as half
truths and the knowing concealment of facts.]

A fimaterial 0 fact or matter i S O Ibecagallleacf has
influencing the decision of the decisionmaker to whom it was addressed.

[ Defendant] acted Aknowinglyo if [helshe] was

what [he/she] was doing or what was happening around [him/her] andbtiaict because of
ignorance, mistake or accident.
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An act or failure to act is fAwillfulo if done
to do something the law forbids, or with specific intent to fail to do something the law requiees

done; that is to say, with bad purpose either to disobey or to disregard tli€haw, if [defendant]

acted in good faith, [he/she] cannot be guilty of the ciliniéae burden to prove intent, as with all

other elements of the crime, rests with government.

Intent or knowledge may not ordinarily be proven directly because there is no way of directly
scrutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, you may consider any stateras@made or acts done or omitted by [defendant] and all

other facts and circumstances received in evidence that may aid in your determination of

[ defendant] 6s knowledge or intent. You may ir
person inénds the natural and probable consequences of actskpdone or knowingly omitted.

It is entirely up to you, however, to decide what facts are proven by the evidence received during this
trial.

An Ainterstate [or f or eatgapfjonewammenicatianfmomomeistateat i o r
to another [or between the United States and a foreign country.] [The term also includes a wire
transfer of funds between financial institutions as well -samaé transmission or other internet
communication.] Tl wire communication does not itself have to be essential to the scheme, but it

must have been madier the purpose of carryingout. There is no requirement that [defendant]
[him/herself] was responsible for the wire communication, that the wire coroatiom itself was
fraudulentor that the use of wire communications facilities in interstate commerce was intended as

the specific or exclusive means of accomplishing the alleged fraud. But the government must prove
beyond a reasonable doubt that [detartflknew, or could reasonably have foreseen, that use of a

wire communication would follown thecourse of the scheme.

Phone calls designed to lull a victim into a false sense of security, postpone injuries or complaints or
make the transaction less past are phone calls in furtherance of a scheme to defraud.

Comment

1) See the Comments to Instruction 4.18.1341 (
share the same | anguage in relevantCapentertvo and
United States484 U.S. 19, 25 n.6 (198 @ccordMcEvoy Travel Bureau, Inc. v. Heritage Travel,

Inc, 904 F.2d 786, 791 n. 8 (.1 saselavicanstruirig®g10s) ( s am
instructive for purposes of B 3 4 ®JnitédStates v. Castilld829 F.2d 1194, 1198 (1st Cir. 1987).

2) To prove causation, the government need not
wires as long as such use was a reasonably foreseeable part of the scheme ifhgvhich
participatedd United States v. Woodward49 F.3d 46, 63 (1st Cir. 1998) (citations and internal
guotations omitted).

3) A[ Ul se of the wires must be O6iUnkedS$tadest. t o a
Lopez 71 F.3d 954, 961 (1st Cir. 1995) (quotingail fraud caseRereira v. United State®47 U.S.
1, 8 (1954)), which means that the wire comm
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transaction that [ was] eCadilm 820 F.2dlat1198 (altedatonifi r a u d
original) (quoting a mail fraud cas&Jnited States v. Contentr35 F.2d 628, 631 n.2 (1st Cir.
1984)) . The concept is construedhevicinemtdd y, an
sense of false security, [and] postpone their ultimate complaintdot a u t hLopez 74 k.3elat. 6 O

961 (quotingJnited States v. Land74 U.S. 438,4552 (1986)anea ct ual | 'y reads nf &
security 0 ) ) . There is no Astrict sequenceo bet we
necessary is that theijwr e transmi ssi on] be sent o6for the
United States v. Pottet63F.3d9, 17(1stCir.2006)A [ T] he us e o Btofurthextheanai | s
fraudul ent scheme nUaitedStatesV. Woodwerdlé i.3dd6, 68 @stCiral . 6 0

1998)(quotingUnited States v. Grandmaisof F.3d 555, 566 (1st Cir. 1996)

4) The term fiinterstate or f omailitrgheamissionorethet 0 mmu n
internet communicationSee, e.gUnited States Wartin, 228 F.3d 1, 18 (1st Cir. 2000) (affirming
wire fraud conviction based onmgails).

) A plot to defraud a foreign government of tax revenue violates the st&asguantino v.
United States544 U.S. 3492005).

(6) On good faith, see Commedto 4.18.1341.

@) Except for honest services fraud, a fraud
Cleveland v. United State$31 U.S. 12, 15, 205 (2000) (statute does not extend to fraud in
obtaining state or municipal licenses because, althougte y ar e val uabl e, they

the government regul at offaddseelinstucdien.1848 For hones
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4.18.1344 Bank Fraud, 18 U.S.C. 81344(1), (2)
[Updated 12/13A0]

[Defendant] is charged with bank fraud. It imexgt federal law to engage in such conduct against
certain financial institutions. For you to find [defendant] guilty of this crime you must be convinced
that the government has proven each of these things beyond a reasonable doubt:

First, a scheme, sghantially as charged in the indictment, to defraud a financial institution
[ or to obtain a financi al i nstitutionds mo

Second [ defendant] 6s knowing and wil |l foul par
defraud [or to obtain money by means of false or fraudulent pretenses];

Third, the financial institution was federally insured or was a federal reserve bank or a
member of the federal reserve system.

A scheme includes any plan, pattern or course of ach . The term fidefraudo
bank in order to obtain money or other property by misrepresenting or concealing a matefitl fact.
includes a scheme to deprive another of the intangible right of honest sgrvices.

[ The ter m diuflael nste porre tfernasue s 0 means any fal se st
material aspect of the matter in question, that were either known to be untrue when made or made
with reckless indifference to their truth and that were made with the intent tadlefrbhey include

actual, direct false statements as well as taiths and the knowing concealment of facts.]

A fAmaterial o fact or matter iI's one that has
influencing the decision of the decisionmakewtoom it was addressed.

[ Defendant] acted Aknowinglyo if [hel/lshe] was
what [he/she] was doing or what was happening around [him/her], and did not act because of
ignorance, mistake or accident.

Anactorai l ure to act is Awillfulo if done volunt
to do something the law forbids, or with specific intent to fail to do something the law requires to be
done; that is to say, with bad purpose either to disob&y disregard the law.

Intent or knowledge may not ordinarily be proven directly because there is no way of directly
scrutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, you may considenestatements made or acts done or omitted by [defendant] and all

other facts and circumstances received in evidence that may aid in your determination of

[ defendant] 6s knowl edge or intent. You may i
person intends the natural and probable consequences of acts knowingly done or knowingly omitted.

It is entirely up to you, however, to decide what facts are proven by the evidence received during this
trial.
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The government need not prove that the schem® successful, that the financial institutions
suffered a financial loss, that the defendant knew that the victim of the scheme was a federally
insured financial institution [federal reserve bank; member of the federal reserve system] or that the
defendahsecured a financial gain.

Comment

Q) This instruction is based largely mited States v. Kenrigk?21 F.3d 19, 2@9 (1st Cir.

2000) (en banc)Accord United States v. Brandod7 F.3d 409, 4228 (1st Cir. 1994)United

States v. Benjamijn252 F3d 1 (1st Cir. 2001).Kenrick concluded that intent to harm is not
required. 221 F.3d at 29United States v. Morafi Moran 10 ,)312 F.3d 480, 493 (1st Cir. 2002)
confirmed that a defendantdés conduct need not

(2)  See the Comments to Instruction 4.18.1341 (Mail Fraud).

3) If more than one scheme is charged in a particular count, the jury should be instructed that it
has to make a unanimous finding with respect to a particular sciénited States v. Puertd8
F.3d 34, 4041 (1st Cir. 1994).

4 The prosecution need not prove that the def
sufficient for the prosecutor to prove the objective fact that the institution was inBuegdion 17
F.3d at 425.For more complicated transactions, consider the following:

Neither the statute nor the case law fully instructs just how
tight a factual nexuss required to allow a jury to decide that a
scheme, formally aimed at one (uninsured) company, operates in
substance to defraud another (insured) entity with whom the
defendant has not dealt directln our viewthe statute does apply
where the federally insured institution é&slpart in a integrated
transaction and is thereby injured by the defendant, wikaded to
defraudanother partyo the transactionScienter exists, the causal
connection is sufficient, and undBrandonthe defendant cannot
escape liability by virtue of his ignorance of the overall arrangement.

The situation would be qu& different, and liability might well be
doubtful, if the involvement of the federally insured entity was not
contemplated at the outset and came about later from a separate
transaction, for example, by the happenstance of an insured bank
purchasing an eker loan undeisecured because of an earlier,
independent fraud. We leave such{drawing for a case that poses

the issue.



United States v. Edelkind67F.3d791, 79798 (1st Cir. 2006).

(5) For a

more detail ed i n s tnitad Statds v. AyevwmB27Hi3H n o wi

914, 921(1st Cir. 2010)ifternalcitations omitted):

f[T]he government does not have to show the alleged scheme was
directedsolelytoward a particular institution; it is sufficient to show

that [the] defendant knowilhg. . . exposed a ... bank to aisk of

| osfsalont e n fabankdis rotaequinédsorie]ven proof of

anexte mel y r emot e rMoreoker, ivis Unbcessayf f i ce. 0

t a de fwhichdarticalar kankaviV beivictimized by

his fraudp SO | o n gnows ghat & fpankfi will be

rauvedveednd0 a bank that Astis@oaort f eder al |
stated inBrandon

t ha

def

Congress intended to criminalize bank frauds that
harm federally insured banks, not just bank frauds
directed specitally toward federally insured banks.
As other courts have noted, the legislative history
supports a broad construction of the statutory
language of the bank fraud statute.

Defendants [cannot]. . sanitize their fraud by
interposing an intermediary @n additional victim
between their fraud and the federally insured bank.
The fact that it should turn out that [a] financial
institution actually defrauded was federally insured is
a fortuitous stroke of bad luck for the defendants but
does not mak it any less of a federal crime.

Id. (internal citations and quotation marks omittedlhus, if a
defendant merely knows that his fraudulent actions will expose some
bank (whether or not federally insured) to a risk of loss, the means
requirement o 1344 is satisfied.

(6) In United States v. Blastp258 F.3d 25, 27 (1st Cir. 2001), the defendant argued that the
previous pattern charge was inadequate uNdder v. United State§27 U.S. 1 (1999), because the
instruction did not identify materidyi as a separate element of the offenBledérhad not yet been
decided when the first patterns were published.) The First Circuit assumed arguendo that was so, but

found it

har mless error in |ight

thef disttichceurtr e s t

gave an instruction on materiality that, although it did not meet the specific requirenidateof

hed t Blastos2atie3d gt B9r Phe se@sedpattern still does not list
materiality as a separate elementdaese it seems most logical to treat it as part of the definition of
or fAifalse or fraudul en tBlagaskoweyans e s .
that it is safer to separate out materiality as a separate numbered element daribe. offhe

accompl i s

ndefraudo
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instruction then presumably would add a new i
assertions,half r ut hs, or knowing conceal ments, concer.|
elements would be renumbered accordinglyMértanl, t he court sai d tthat
show that the defendants: @)gaged in a scheme or artifice to defraud or obtain money by means of
materially false stateemts or misrepresentations; {&)m a federally insured financiaistitution;

and, (3 did so knowinglyo 312 F. 3d at .HhBritedStatestv.dMoraB@3F.3d mi t t e
1, 13(1st Cir. 2004), the First Circuit made clear that materiality is required under 18 U.S.C.

§ 1344(1) (defraud) and underl844(2) (false pretenses).

(7) Entering a credit card number into a point of sale device is a representation that one has the
cardhol derds authori zat i onUnitedStates\k Ayewgoupraat har g e
922

(8) Except for honest services fraud, a fraud charge s t i nvol ve money oI
Cleveland v. United State531 U.S. 12, 15, 205 (2000) (statute does not extend to fraud in
obtaining state or municipal | icenses because,
the governmentregula®rd hands) . Hraud, séednetreictidn 4.38d8 v i Cc e



4.18.1346 Honest Serviced-raud, 18 U.S.C. 81346
[New: 6/25/10]

Comment

(2) Schemes to deprive others of the intangrigat of honest servicesan be part of a fraud
prosecution fomail fraud, bank fraud, wire fraud, health care fraud, etc., by virtue of 18 U.S.C.
§1346.

(2) In Skilling v. United States ~ U.S. 130 S. Ct. 2896, 290(2010), the Supreme Court
held tBd46 ®©BAvers only bri ber ywimnm ofdhe ktatutekftra c k
constitutional reasons. Aft&killing, earlier First Circuit cases must be read with caution. Earlier,

the First Circuit had held that a charge of fraud to deprive the public of honest services requires proof
of two kinds of inéent: intent to deprive the public of honest services, and intent to deceive the
public. United States v. Sawye239 F.3d 31, 41 (1st Cir 2001)nited States v. Woodward49

F.3d 46, 5455 & n.6 (1st Cir. 1998). Inited States v. Urciuglb13 F.3d290, 29-99 (Ist Cir.

2008), the First Circuitleclined to takea definitive position on the relevance of state law to an
honest services charge.
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4.18.1347 Health Care Fraud, 18 U.S.C. 8347
[New: 6/25/10]

[Defendant] is charged with health care fradebr you to find [defendant] guilty of this crime you
must be convinced that the government has proven each of these things beyond a reasonable doubt:

First, a scheme, substantially as charged in the indictment, to defraud a health care benefit
program,or to obtain by false or fraudulent pretenses, representations, or promises any
money owned by or under the custody or control of such a program;

Second [ defendant] 6s knowing and will ful par
defraud,;

Third, that the scheme was in connection with the delivery of, or payment for, health care
benefits, items or services.

A fAischemed includes any plan, pattern or cour

The term Adefraudo means t o decei misrepresentog der t
or concealing a material fact.

AHeal th care benefit programo means any publ i
under which any medical benefit, item, or service is provided to any individual, and includes any
individual orentity who is providing a medical benefit, item, or service for which payment may be
made under the plan or contract.

AFal se or fraudulent pretenseso means any f al
aspect of the matter in question, thadreveither known to be untrue when made or made with
reckless indifference to their truth, and that were made with the intent to defraud. They include
actual, direct false statements as well astnaths and the knowing concealment of facts.

A A mdtoerfiact or matter I's one that has a nat
influencing the decision of the decisionmaker to whom it was addressed.

[ Defendant] acted Aknowinglyo if [helshe] was
wha [he/she] was doing or what was happening around [him/her], and did not act because of
ignorance, mistake or accidentn fleciding whethefdefendantacted knowingly, you may infer

that the defendant had knowledge of a fact if you find[tieéshg ddiberately closedhis/her eyes

to a fact that otherwise would have been obvio(isito/hel. In order to infer knowledge, you must

find that two things have been established. First][t&iendaritwas aware of a high probability of

the fact in questn. Second, thdtlefendaritconsciously and deliberately avoided learning of that

fact. Thatis to saydefendantwillfully made [himselfherself blind to that fact. Itis entirely up to

you to determine whethé¢he'shg deliberately closedlhis’her] eyes to the fact and, if so, what
inference, if any, should be drawn. However, it is important to bear in mind that mere negligence or
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mistake in failing to learn the fact is not sufficient. There must be a deliberate effort to remain
ignorant of thdact.

An act or failure to act is fAwillfulo if done
to do something the law forbids, or with specific intent to fail to do something the law requires to be
done; that is to say, with bad purp@ster to disobey or to disregard the law.

Intent or knowledge may not ordinarily be proven directly because there is no way of directly
scrutinizing the workings of the human mind. In determining what [defendant] knew or intended at a
particular time, gu may consider any statements made or acts done or omitted by [defendant] and all
other facts and circumstances received in evidence that may aid in your determination of

[ defendant] 6s knowl edge or intent dtoinffrghatamay i r
person intends the natural and probable consequences of acts knowingly done or knowingly omitted.

It is entirely up to you, however, to decide what facts are proven by the evidence received during this
trial.

The government need not pthat the scheme was successful, that the health care benefit program
suffered a financial loss, that the defendant knew that the victim of the scheme was a health care
benefit program or that the defendant secured a financial gain.

Comment

(1) The satute also applies to false pretense health care fraud. 18 UIS4Z(®). Itis parallel
to the bank care fraud statutel 344, and that Pattern Instruction can be consulted accordingly.

(2)  Except for honest services fraud, a fraud charge must inve money or npr
Cleveland v. United State531 U.S. 12, 15, 205 (2000) (statute does not extend to fraud in
obtaining state or municipal | icenses because,
t he gover nment. Rordhgnast services frawdesinsaructcbs 4.18. 45.
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4.18.1349 Conspiracy, 18 U.S.C. §1349
[New: 10/25/10

See Instruction 4.18.371(1).

Comment

(1) The First Circuit has not had occasion to consider whether a conviction 1810e8.C.

§ 1349requires an overt act, but at least three district courts have held that there is no overt act
requirement for a conspiracy chargedunder4 9 based on t he \Whifield e me Co
v. United Stateghat statuteomitting an express ovesct requirement dispense with such a
requirement. 543 U.S.209, 214 (2005).SeeUnited States v. Berger2010 U.S. Dist. LEXIS

112062, at* 11 (W.D. Pa. Oct. 21, 2010nited States v. Searle2009 U.S. Dis LEXIS 8956, &

*8 (N.D. Okla. Feb. 6, 2009United States v. WarshaR008 U.S. Dist. LEXIS 1197@t *3-4 (S.D.

Ohio Feb. 19, 2008)ut seeUnited States v. Akpar3 9 6 F e d . (5tA @ip 20X0) ¢tatihg

without discussion thab convictadefendant of a conspiracy charge und&B49the governrantis
required to prove fian ovéwurtaer abgeonwé ohat ha
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4.18.1462

Use of Interactive Computer Service for Obscene Matters,

18 U.S.C. 81462
[New: 9/3/04]

[Defendant] is charged with knowingly using steractive computer service to caropscene
[pictureg [writings] in interstateor foreigncommerce. It is against federal law to use an interactive
computer service to carry obscgpetureg [writings| in interstater foreigncommerce. For you to

find [defendantpuilty of this crime, you must be convinced that the government has proven each of
the following things beyond a reasonable doubt:

First, that[defendantknowingly used an interactive computer service;

Second that[defendant]did so in or@r to carry one or more of treharged pictureg
[writings] in interstateor foreigncommerce;

Third, that the particulgpicturg [writing] was obscene; and

Fourth that[defendantknew at the time the general contents, character and nature of the
[pictureg [writings].

ifKnowi
accident.

nglyo means that the act was done vol

The term Ainteractive computer serviceo mea
provider that providesr enables computer access by multiple users to a computer server, including
specifically a service or system that provides access to gmadhtand such systems operated or
services offered by libraries or educational institutions.

unt

ns

Al nt er st adt e nccolnundeersc ec o mmer ce bet ween one state
Columbia and another state, territory, possession and the District of Columbia.

AnFor ei

Mat er i

(1)

(2)

gn commerceo includes commerce with a
al is Aobsceneodo when:

the average person, applying contemporary community standards, would find that the
material, taken as a whokgpeals to a degrading, unhealthy or morbid interest in sex
as distinguished from normal, healthy sexual desires;

the average person, apiply contemporary community standards, would find that the

material depicts or describes ultimate sexual agtgetory functiongnasturbation
or lewd exhibition of the genitals in a patently offensive way; and
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(3) a reasonable person would find that thaterial, taken as a whole, lacks serious
literary, artistic, political or scientific value.

All three characteristics of this test must be present in the particular listed material for it to be found
to be obscene. Itis not necessary for the governto@nove thafdefendantknew or believed the
material to be legally obscene.

[fLewd, | ascivious or filthyo as used ih the |

Comment

(1)  Forthe caselaw supporting the obscenity definition, seaigigin on Transfer of Obscene
Materials to Minors, 4.18.14708 U.S.C 8 1470).

(2)  Athreejudge court in the Northern District of California has persuasively explained why
Supreme Court precedents should be interpreted as giving the same meanipghiortres e Al e wd
| ascivious or filthyo ApslloMediaGoip.ev. Reneld . Bupm 2dt er m i
1081, 109495 (N.D. Cal. 1998). If the Indictment does not use the phrase, however, there is no need

to refer to it.
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4.18.1470 Transfer of Obscene Materials to Minors, 18 U.S.C. 8470
[New: 9/304]

[Defendant]jis charged with knowingly using [the mail] [a facility or means of interstate or foreign
commerce] to transfer obscene matter to someone under age sixteen[, or attempting tth i$o so].
against federal law knowingly to transfer obscene matter to a person under age sixteen while
knowing he/she is under age sixteen, by using [the mail] [a facility or means of interstate or foreign
commerce] [, or to attempt to do so]. For yound {defendant] guilty of this crime, you must be
convinced that the government has proven each of these things beyond a reasonable doubt:

First, that [defendant] knowingly transferred the material as charged to the person listed;

Second that [defendnt] used [the mail] [a facility or means of interstate or foreign
commerce] to do so;

Third, that [defendant] knew at the time the general contents, character and nature of the
material;

Fourth that the material was obscene; and

Fifth, that at theime, the recipient was not yet sixteen years old and [defendant] knew that
he/she was not yet sixteen years old.

AKnowi ngl yo means that the act was done volunt
accident.

Al nt er st at e ©oommeece etvéen ona state tedritory, possession, or the District of
Columbia and another state, territory, possession and the District of Columbia.

AForeign commerceo includes commerce with a f
Material is fAobscenedo when:
(1) the aveage person, applying contemporary community standards, would find that the
material, taken as a whole, appeals to a degrading, unhealthy or morbid interest in sex
as distinguished from normal, healthy sexual desires;
(2) the average person, applying conporary community standards, would find that the
material depicts or describes ultimate sexual agtgetory functiongnasturbation
or lewd exhibition of the genitals in a patently offensive way; and
(3) areasonable person would find that the matet@den as a whole, lacks serious

literary, artistic, political or scientific value.
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All three characteristics of this test must be present in the particular listed material for it to be found
to be obscene. Itis not necessary for the government te firafjdefendantknew or believed the
material to be legally obscene.

[Use Attempt instruction, 4.18.00, as appropriate.]

Comment

Q) We have modeled the obscenity definition on the short, plain language instruction of the
Federal Judicial Center patn charge.See, e.g.Federal Judicial Center, Patternr@inal Jury
Instructions Nos. 889 (1987). It comes almost directly fravhller v. California, 413 U.S. 15, 24
(1973). Many other Circuits use much lengthier charges, e.g.Eleventh Circui Pattern Jury
Instructions (criminal cases) N&3-55 (2003, but they do not seem to make this difficult question
easier. The short charge focuses the jury on the important issues.

(2) A[ Ol bscenity is to be | udgedomawit,cathdrihang t o |
the most prudi s h Saithv.tUhted State$31 U.$. @91,e304a(1077). dt is
unnecessary to specify what communidenkins v. Georgia418 U.S. 153, 157 (1974). But the
Supreme Court h a glearthakchildrenmee nonts be in¢luoled foetHese purposes

as part of tRinkusv United Stategd86tUyS. 28630297 (1978) (conviction under 18

U.S.C. 81461). Itis not error to say that the community includes both sensitive anditiveen

people. Id. at 298301. While the community as a whole is generally the standard for judging
obscenity, an exception has been recognized for material aimed at a clearly defined deviant sexual
group.ld. at 302 ( ANot hi ngnganrnstiuctionbrsprudaent@ppealtotdeviant o m g
sexual groups as part of an instruction pertaining to appeal to the average persdimenhe
evidence..woul d support such a charge. 0) .Hamihdve kn o\
v. United State#18U.S. 87,122 4 (197 4) . AA juror is entitled
the views of the average person in the community or vicinage from which he comes for making the
required determination, just as he is entitled to draw on his knowledge pfapensities of a
0reasonabl ed per s onHamlng\w Wnhed $tatewt8d)e5s87,dF4 (197)e | a w.
The test irotone of national standard&d. at 10508.

B3 This instruction does not wusititbhe ofrimprhprmri
Brockett v. Spokane Arcades, Inc. 472 U. S. 491, 504 (1985) (A[ P]
defined for the purposes of identifying obscenity as that which appeals to a shameful or morbid

i nterest 1 n s e xnormgsantousetheacteal terma whils may ke maredifficult for

ajury.

4 The fAinormal, healthy sex Badkettd8SatO&Thedi st i r
Supreme Court has made clear that, in order to constitute obscenity, the matebal, aiLte very

|l east, Ai n s oblme Askceoit 8. ACLIE B35 tUiISc564) 579 (2002Lohen v.

California, 403 U. S. 15, 20 (1971) (AWhatever el se
broader power to prohibit obscene expression, sygtession must be, in some significant way,

er ot i dJnited) States vl Gravenhor877 F.3d 49, 52 n.@Lst Cir.2004),vacated on other

167



grounds 544 U.S. 1029 (2005he First Circuit said that, while it was not plain error to instruct the

juryont he erotic requirement, a specific referen
ATo the extent that the word déderoticd in mode
nonetheless not legally obscene, an instruction might simpli@sige. . . that the material must as

a whole appeal to a degrading, unhealthy or morbid interest in sex, but without making specific
reference t o tldh eAccardnglynthi® iastruction doesénot include the erotic
requirement. Giventheanguage of the instruction (@(midegr a
sex) the jury may not find materi al obscene u
connotation.

(5) The list of images that are covered (ultimate sexual acts, exchetctions, masturbation or
lewd exhibition of the genitals) comes fravhller v. California, 413 U.S. 15, 25 (1973). Nudity
alone is not enoughlenking 418 U.Sat161.

(6) It is clear that on the issue of literary, artistic, political or sdientalue, the standard is a
reasonable person, not the average person of the other two fatpesy. lllinois 481 U.S. 497,
50001 & n.3 (1987).
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4.18.1512(a)(1)(C) Witness Tampering Killing or Attempted K illing to Prevent
Communication with Federal Law Enforcement,

18 U.S.C. §1512(a)(1)(C)
[New: 6/9/11]

[Defendant] is carged with killing [or attempting tkill] [nameof victim], with the intent to prevent

a communication about the commission [or possible commission] of a federal offeriede¢ah

law enforcement officer Federal lawprohibits killing [or attempting to kijJla person in ordeo

prevent a communication about the commission [or possible commission] of a federal offense to a
federal law enforcement officerFor you to find flefendant] guilty of this crime, you must be
convinced that the government has proven each of the following things beyond a reasonable doubt:

First, that on about the date charged, [defendant] kiltedaftempted to kill][[name of
victim]; and

Second that [ddendant] did so with the intent to prevent a communication about the
commission ¢r possible commissigrof a federal offens® a fedeal law enforcement officer

If the government proves that [defendant] had a particular law enforcementioffived and that

the intended victim was in fact a federal law enforcement officer, it need not prove that [defendant]
knew of the federal connection.

Moreover, the government need not prove that [defendant] had federal law enforcement officers
particubrly in mind. But then the government must show that there was a reasonable likelihood that
a relevant communication would have been made to a federal law enforcement officer.

Comment

(1)  This instruction is based drowler v. United Stated31 S. Ct2045, 2049, 2052 (2011)

[lln a prosecutin the Government must prove @)kiling or
attempted killing, (2rommitted with a particutantent, namely, an
intent (a)to fiprevendaficommunication (b) aboutfthe commission

or possible commission of a dieral offenseé (c) to a federaflaw
enforcement officer or judge. 0

Id. at 2049. Previously, the First Circuit had used a-&®&ment test:

To establish a crime under the Al aw enf
the Act, the government must prove thét) the defendant killed or

attempted to kill a person; (#)e defendant was motivated by a

desire to prevent the communication between any person and law

enforcement authorities concerning the commission or pessibl

commission of an offense; (8)at offerse was actually a federal



offense; and (4fhe defendant believed that the person in (2) above
might communicate with the federal authorities.

United States v. Rodriguédarrerg 390 F.3d 1, 13 (1st Cir. 2004) (quotidgited States v.
Stansfield 101 F.8l1 909, 918 (3d Cir.1996)).

(2)
[I]f a defendant kills a victim with the intent of preventing the victim
from communicating with a particular individual, say John Smith,
who the defendant knows is a federal law enforcement officer, the
statute fits like glove. If a defendant kills a victim with the intent of
preventing the victim from communicating with Sam Smith, who is
in fact (but who the defendant doest ikmow is) a federal law
enforcement officer, the statute still fits, for it specifically sdng t
Ano state of mind needlastmentignedovedo with r
circumstance.

[W]here the defendant kills a person with an intent to prevent
communication with law enforcement officers generally, that intent
includes an intent to prevent commeetions withfederal law
enforcement officers only if it is reasonably likely under the
circumstances that (in the absence of the killing) at least one of the
relevant communications would haveen made to a federal officer.

Fowler, 131 S. Ct. at 2052 The Government need not show t hat
occurred, would have been federal beyond a reasonable doubt, nor even that it is more likely than

notld 60 ABut the Government must show t Het the |
was more than remote, outdl andish, or simply h

B The term dAlaw enforcement of ficerdo means
Government, or a person authorized to act for or on behalf of the Federal Government or serving the
Federal Government as an adviser or consultanag@#)orized under law to engage in or supervise

the prevention, detection, investigation, or prosecution of an offense;smr{i)g as a probation or
pretrial services of f81618®@Aunder this title. o

(4) A[ N] o state of mind need be pr.thatéhelamwi t h r
enforcement officer is an officer or employee of the Federal Governmen 18
U.S.C.81512(g)(2).

(5) In United States v. Rodriguédarrerg 390 F.3d 1, 13 (1st Cir. 2004), the First Circuit stated
thatone way for the government to satisfy the requirement that the defendant believe that the person
he/she killed or attempted to kill might communicate with federal authorities is to demonstrate th

fithe underlying offense was a federal offense and that the federal authorities had begun an

i nvestigation prior to the Iif(atihgUnitechSiatews Belhur der
113 F.3d1345, 1349%0 (3d Cir. 1997)).
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4.18.1512(b)(1) Witn ess Tamperingd Knowingly Corruptly Persuading Another
Person with the Intent to Influence, Delay or Prevent the Testimony of Any Person in an
Official Proceeding, 18 U.S.C. §1512(b)(1)

[Updated 5/26/11

[Defendant]is charged wittknowingly corruptly pesuading [name of personjith the intent to
influence, delay or prevent the testimony of [name of person] in an official proceeding. Federal law
prohibits knowingly corruptlypersuadinganother persomvith the intent to influence, delay or
prevent thedstimony of any person in an official proceedifg@r you to find [defendant] guilty of

this crime, you must be convinced that the government has proven each of the following things
beyond a reasonable doubt:

First, that on about the date charged, [defant] corruptly persuaded [name of person];
Secondthat [defendant] did so knowingly;

Third, that [defendant] did so with the intent to influence, delay or prevent the testimony of
[name of person] in an official proceeding; and

Fourth that [defendatj believed that there wasaarrent or futureofficial proceeding in
which the testimony might occur.

The word Aknowinglyo means t hat withteekaowlédgewas do
that it was wrongand not because of mistake or aecitd

An ndnofficial proceedingd is a proceeding befo
Congress or a federal agency.

Comment

(1) Thisinstruction is based dgnited States v. Cruzadaurean9404 F.3d 470, 487 (1st Cir.
2005), andArthur Andersen LLP v. United Statégl4 U.S.696(2005). See alsdJnited States v.
Freeman208 F.3d 332, 337 (1st Cir. 2000) (listing the elements the government must prove under
18 U.S.C. 81512(b)(2)(A)); 2Leonard B. Sandt al, ModernFederal JuryristructiongCriminal)
8846-28, 4630 to 4632 (2004).

(2)  Thisinstruction applies in cases involving corrupt persuasion. 18 U.3312%b)(1)also

prohibits using intimidation against, threatening, attempting to use intimidation against, attempting

to threatenattempting to corruptly persuad®d engaging in misleading conduct toward another
personwith the intent to influence, delay or prevent any person from testifying in an official
proceeding If the facts sowarrant, e pl ace Acdedoptihy tpher padat ern
Aused intimidation against, o Athreatened, 0 fAa
t hredtaeneinpted to aeaorimepgagegpers smadv@albaadi nd nc
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event, part of the defint i on of Aknowi nglyo (Awith the kno
probably be deleted, since it comes only from
Arthur Andersen

B The pattern instruction doesd noManiyn cclausdees a
require a definition because it will be clear that the alleged persuasion is cerguptibing a

witness to influence his testimony). The First Circuit has not defined the term, and the Supreme
Court does not suggest a defiaitiin Arthur Andersen The statute does not
Acorruptly persuades, 0 but does state that ft

I
P2
Ninth Circuit called this statement ficircuito

which would be misleading conduct15b5B6). Ther a |
Afestablish[ing] that the government i s requir:¢

United States v. Khatan280 F.3d 907, 91@®th Cir. 2002).

The Third Circuit and the D.C. Circuit prov
or Acorruptly persuades. 0 Both courts concl u
constitutes A cUnited Stapey. Davig 188 .30 231,&2%0.(3d Cir. 1999) (urging
someone Ato violate his |l egal duty not to kil
persuasion)tnited States v. MorrisQ®8 F.3d 619, 629 (D.C. Cir. 1996) (influencing someone to
volat e her |l egal duty to testify truthfully is
both attempting tribe someone tavithholdinformation and attempting f@ersuadesomeone to
providefalseinformation to federal investigators constite 6 cor r upt per suasi on
815 1 2 (Unifed Statey. Farell, 126 F.3d 484, 488 (3d Cir. 1997).

The CourtinArthur Andersem ej ect ed the district courtds i
that the defendant acted corruptly if the detea n t Ai ntended to subvert,
gover nment al54U8.at/d6(interhal quotatian marks omitted).he Court stated
thatthisdefinitiondidfin o | i mi t i ng wor k whatsoevero because
as innoceny persuading another to withhold information from the governmight.

4 nofficial proceedingo is defined as:

(A) a proceeding before a judge or court of the United States, a

United States magistrate judge, a bankruptcy judge, a judge of the

United Sates Tax Court, a special trial judge of the Tax Court, a

judge of the United States Court of Federal Claims, or a Federal

grand jury;

(B) a proceeding before the Congress;

(C) a proceeding before a Federal Government agency which is

authorized by law; 10

(D) a proceeding involving the business of insurance whose activities

affect interstate commerce before any insurance regulatory official or

agency or any agent or examiner appointed by such official or agency

to examine the affairs of any person engagethe business of

insurance whose activities affect interstate commerce.
18USC.88515(a) (1). ABoth a federal trial and a
proceedingsd6 wit hi n UnitedeStategvarbrankhays8iF3d@4h @l (dst at ut e
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Cir. 1996) In appropriate cases, include a description of the insurance proceedings listed in
subsection 1515(a) (1) (D) in the definition of

B5) Al though fAan official pr oc beandtitutedjatthedimedf not &
t he o fl18 ©B.9.G&1518(f)(1), the defendant must contemplate some official proceeding in

which the testimony might occugeeFrankhauseB0 F.3dat 651(even though the statute does not
Arequire act ypentinglproceedihgg]dtgeaefemdant mmust act knowingly and with
theintenttoc mpai r an obj ect épartialarafficlalproceddingt figtergredimg u s e i
18 U.S.C. 81512(b)(2)(BXemphasis addgdUnited States v. Byrnd35F.3d16, 23(1st Cir. 2006)

(same) The word fAmight o dAdhweAsderferttmtnunderi&U.$G. at e me
881512(b)(2)(A) and (B), which prohibit withholding or interfering with the use of documents or

other objects in an official proceeding, agefta nt cannot ..bceo riirau pktn opwel r nsgul ay

Ahe does not have in contemplation any partic
mightb e mat 844 U.8.lat 76§emphasis added) (alteration in original). dietermining
whethera def endant intended to interfere with an

eval uat ed o nFrankhaise8ONBd &t 8652.t s . 0

(6) ifThe key is not whether the def enudtaessia knows
term not in thedxt of the statute), but rather whether he is intending to head off the possibility of
testimony in ariofficial proceeding. . . To hold otherwise would allow a witness tampering charge

in, e.g., any conspiracy where theaanspirators agreed to a st@at the outset of the conspiracy,

merely because they had foreseen a possibility of eventual arrest addJmiédd States v. Mista

Aldarondq 478F.3d52, 69(1st Cir.2007).

(7) In defining t hel5M@)XL)c) (Klng anotieenwitntent to preévent
communication to a law enforcement officer related to the commission of a federal offense), the
Supreme Court has said that Athe Government mt
federal officer was more thanremote, outlans h, or s i mgEdwler vhunifecdStakee t 1 ¢ a |
__UsSs. 131 S.Ct. 2045, 205May 26, 2011).
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4.18.1542 False Statement in Application for United States Passport,

18 U.S.C. 81542
[New: 10/30/07]

[Defendant] is charged with making a falstatement in an application for a United States passport.

It is against federal law to make a false statement in a passport application. For you to find
[defendant] guilty of this crime you must be convinced that the government has proven eaeh of thes
things beyond a reasonable doubt:

First, that [defendant] willfully and knowingly made a false statement in an application for a
United States passport; and

Secondthat [defendant] made the false statement for the purpose of causing issuance of a
pasgort for [his/her] own use or the use of another person.

A statement i s Afalseo if it was untrue when
A false statement is made Awill fully and knowi

or accident, and knew that the statementfaiae or demonstrated a reckless disregard for the truth
with a conscious purpose to avoid learning the truth.

Comment

(1)  This charge is based largely uponited States v. Salina873 F.3d 161 (1st Cir. 2004)
(examining the substantive criminal elame of section 1542 in the context of deciding proper
venue), andJnited States v. Georg886 F.3d 383 (2d Cir. 2004).

2 There is no requirement Salihash Mast3e rFi.a3ldi tayto 1i¢€
passport fraud statute. does not coi@in any materiality requirement. Moreover, courts have
refused to read a materiality requirement int

3) In a closelyrelated context the prohibition against the use of a fraudulently obtained
passpoit he Supreme Court ewiplllafiunleldy ofi ktnoo wnenagnl yhi daenl
knowl edge and not something which iBowdererr el y c
United States312 U.S. 335, 341 (19413ee alsdGeorge 386 F.3d at 38@9 (concluding the
definition rmd viiklnldwwdelighyod b@aapplied for the prohibition against
false statements in section 1542).

The meaning of Aknowingly andBrawdérdhduldbel vy o s
used instead of the generialll fdelfliyndo tii iMABNn Dtf r WK

t
t

me Iis complete fAat the moment an apfr
n with a vi ewalihag3va .3t atd650 Andl théerefoge a p a
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v. Washington705 F.2d 489, 493 (D.C. Cir. 1988ge als®rowder, 312 U.S. at 34U42; George
386 F.3d at 389, 3996.
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4.18.1546 False Statements in Document Required by Imigration Law,

18 U.S.C. 81546(a)
[Updated 10/22/0§

[Defendant] is charged with making a false statement under oath in a document required by federal
immigration laws. It is against federal law to make a false statement under oath in a document
requred by federal immigration laws. For you to find [defendant] guilty of this crime, you must be
convinced that the government has proven each of these things beyond a reasonable doubt:

First, that [defendant] knowingly made a material false statement oatie
Secondthat [defendant] made the statement voluntarily and intentionally; and

Third, that [defendant] made the statement in an immigration form [identify number and title
of document].

A false statement i s mad ehatfitkvasofalse orgldmprstrateda [ d e f
reckless disregard for the truth with a conscious purpose to avoid learning the truth.

The statement i s fimaterial o if it has a natur .
the decision of the decisionm&kto which it was addressed.

A statement i s Afalseo if it i s untrue when m

Comment

(1) AThe el e nb46(h)siolatidn ara: (e defendnt made a false statement, &
statenent was made knowingly and (@)der oath, (4)he statement o n ¢ e matesial fact) 6

(5) and the statement was made in an application required by the United States immigration laws and
regulation® United States v. Boski&45F.3d69, 85(1st Cir. 2008) (citation omitted)

(2) A [ @ precedent establishdsat a jury can properly find that the defendant made a false
statement by swearing that the incomplete answers to questions on a form are truthful even if the
defendant does not also swear that the responses to the questions on the form aredxddasgiete.

545 F.3d at 87

(3) For a discussion of a literal truth defense and fundamentally ambiguous quesgmns,
Boskic 545 F.3d at 892.
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4.18.1623 False Declaration in Grand Jury Testimony, 18 U.S.C. 8623
[Updated 8/25/04

[Defendant] is chargedith making a false declaration in [his/her] grand jury testimony. Itis against
federal law to knowingly make a false material declaration to the grand/uig/under oath.

For you to find [defendant] guilty of this crime, you must be convinced igagjovernment has
proven each of these things beyond a reasonable doubt:

First, that [defendant] was under oath as a witness before the Grand Jury of this Court;

Second t hat [ def endant ] made a false decl ar @
investigation; and

Third, that at the time [defendant] made the false declaration, [he/she] knew the declaration
was false.

A declaration is false if it is untrue when made.

A declaration is fAmaterial 0 t o flediirgorgnfluancimy j ur y 6
the grand jury inquiry or decision. Itis not necessary for the government taipadtee grand jury

was, in fact, misled or influenced in any way by the false declaration.

Comment

(1) The instruction can be modified for pany in court, which is covered by the same statute.
The elements are the sanfgeeUnited States v. Page®antinj 451 F.3d258 (1st Cir. 2006).

(2)  The definition of materiality comes frobnited States \Doherty 906 F.2d 41, 434 (1st
Cir.1990),hat st ated that the statement must be @Ama
not actually influence the grand junAccordUnited States v. Silveir@26F.3d514, 51820 (1st

Cir.2005). The phrase fAcapabl e United Statek V. Scwald@6a6 Fi2dg3yY, ¢ o me s
44 (1st Cir. 1985) (quotingnited States v. Giarratan622 F.2d 153, 156 (5th Cir. 1980)), a case

that held that materiality can be satisfied even if the declaration only affected the credibility of a
witness. United Sates v. Goguen723 F.2d 1012, 1019 (1st Cir. 1983), used slightly different

| anguage (fAmight have influencedo). United s e c a s
States v. Gaudirb15 U.S. 506 (1995), and then specificallyanson v. Unéd States520 U.S.

461, 465 (1997) (A[T]l]here is no doublb623.t.hat ma
Gaudit heref ore dictates that materiality be deci
materiality is for the jury.However, the language of the First Circuit cases still seems pertinent.

3) If there is more than one statement or declaration, the better practice is to instruct the jurors
that they must agree unanimously on the falsity of at least one statebeefaganSantinj 451
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F3dat267( no pl ain error because no objection
observing that two circuits require a specific unaty instructionif requested).

4) The Fifth Circuit pattern charge has the followaalglitional language that may sometimes be
appropriate, but for which we have found no caselaw:

If you should find that a particular question was ambiguous or capable of being
understood in two different ways, and thidefendant]truthfully answered one
reasonable interpretation of the question under the circumstances presented, then
such answer would not be false. Similarly, if you should find that the question was
clear, but the answer was ambiguous, and that one reasonable interpretation of the
answemwould be truthful, then the answer would not be false.

17¢
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4.18.1832 Theft of Trade Secrets (Ecaomic Espionage Act),

18 U.S.C. 81832
[Updated 6/1402]

[Defendant] is charged wittealing trade secrettt is against federal law to steal trade sacrgor
you to find [defendant] guilty of this crime, you must be convinced that the government has proven
each of these things beyond a reasonable doubt:

First, that [defendant] knowingly [stole; took without permission; copied without permission;
downloaded without permission; received while knowing it was stolen or taken without
permission] a trade secret;

Secondthat the trade secret was related to or included in a product produced for or placed in
interstate or foreign commerce;

Third, that [defendnt] had the intent of economically benefiting someone other than the

trade secretds owner; and
Fourth t hat [ def endant ] i ntended or knew t ha
owner.

The termfitrade secrémeans all forms and types of finarcibusiness, scientific, technical,
economic or engineering information, including program devices, designs, prototypes, methods,
techniques, processes, procedures, programs or codes, whether tangible or intangible, and however
stored if the owner has takeeasonable measures to keep the information secret and if the
information derives independent economic value, actual or potential, from not being generally
known to or readily ascertainable through proper means, by the public.

The termfinterstate comnreed means trade or travel from one state to another.
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4.18.1951 Interference with Commerce by Robbery or Extortion (Hobbs Act),

18 U.S.C. 81951
[Updated 9/25/09]

[Defendant] is accused of obstructing, delaying or affecting commerce by committing
[robbery][extortion]. Itis against federal law to engage in such conduct. For you to find [defendant]
guilty of this crime, you must be convinced that the government has proven each of the following
things beyond a reasonable doubt:

First, that [defendantnowingly and willfully obtained property from [person or corporation
robbed/extorted];

Secondthat [defendant] did so by means of [extortion][robbery];
Third, that the [extortion] [robbery] affected interstate commerce.

The term fAi nt measstcanmerce batween arny poatdn a state and any point outside
the state. lis only necessary th#tte government prove beyond a reasonable doubthias a
realistic probability that the acts committed by [defendant] as charged in the indibsdsome

slight or minimal effect omterstatecommerce.lt is not necessary for you to find that [defendant]
knew or intended that [his/her] actions would affect interstate commerce.

[ AEXt ortiond means obt ai ni mgnsent, oupwhearethatcbnseatm a n ¢
is obtained by the wrongful use of actual or threatened force, violence dr [fieader color of
official right.]]

[To prove extortiorby fear,the government must showl) that the victim believed that economic
losswul d result from failing t o(2)thatthecircumstancesh [ de
made the fear reasonable. Economic loss may include the possibility of lost business opportunities.
But the loss feared must be a particular economic loss, eralyrihe loss of a potential benefit.]

[To proveextortionunder color of official rightthe government must show that [defendant public
official] obtained property to which [he/she] was not entidad knew at the time thgte/shéwas
obtaining itin return for official acts. The government need not shetjdefendant public official]
initiated the trarfer, nor does the government need to show that [defendant public otictiadlly
hadtheultimateauthority to achieve the desired result.thj property was obtained as a political or
campaign contribution, the government must prove that the payment or other transfer was made in
return for an explicit promise or understanding by [defendant] to perform or not to perform an
official act. Itisnot necessary for the government to show that the official action or inaction actually
occurred.]]

[ ARobberyo nyeakingsrohtamingpersonal property from another, against his or her
will, by means of actual or threatened force, or vioderor fear of injury to his or her person or
property, or property in his or her custody or possession, or the person or property of a relative or
member of his family or of anyone in his or her company at the time of the taking or obtaining.]
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To acltf uflwiyltdo achvelantarsly and intelligently and with the specific intent that the
underlying crime be committédthat is to say, with bad purpose, either to disobey or disregard the
lawd not to act by ignorance, accident or mistake.

Comment

(1) The elements of the Hobbs Act offense are taken ttmrstatute and frordnited States v.
CruzadelLaureano 404 E3d 470, 480 (1st Cir. 2005).

(2)  Thereis no freestanding physigalenceoffense in the Hobbs Act. Rather, the Hobbs Act

A f o [is]aatsds threats of physical violence in furtherance of a plan or purpose to engage in what
the statute refers to as robbery o$chedbertvor ti on
NOW, Inc, 547 U.S. 9, 232006).

(3) The colorof-official-right exXortion definition is based ddnited States v. RiverRange) 396
F.3d 476 (1st Cir. 2005) ariivans v. United State504 U.S. 255, 268 (1992F5ee alsdJnited
States v. CruArroyo, 461F.3d69, 7374 (1st Cir.2006) (citations omitted):

To establishguilt for extortion under color of official right, the
prosecution must show only that the defendant, a public official, has
received an emolument that he was not entitled to receive, with
knowledge that the emolument was tendered in exchange for some
official act.... The government is not required to prove any
affirmative act of inducement on the part of the corrupt official.

The political contribution instruction is based MieCormick v. United State$00 U.S. 257, 273

(1991) andEvans 504 U.S. at@8. [ W] here the payment takes t
contribution, the government must prov@pecificquid proquadbetween the public official and the
payadhn.id ed St at, 496F.3d95, 1@(&sACiTi 200@)yacated on other groundsb2
US.1173The statuteds treatment of extortion und:
actually exercises official powers, regardless of whether those powers were conferred by election,
appoint ment, or RwaaRengep39tFadrat 48 (dquotiddJnited Statesv.

Freeman6 F.3d 586, 593 (9th Cir. 1993)).

4 The Afearo el ement of ext or WUnited Btatesa.Sturmn c | u d
870F.2d 769, 7/ 2 (1st Cir . 1989) . i [laf gcanemiclloessmot f e ar
merely the | oss RwéraRangp) 896 le3d at483 (inteimad quatatiang omitied).
It is not necessary that there be an explicit threat; it is enough if the victim understood the
defendant 6 s c dtheat.dtat488.7.an i mpl i e

ATo establish extortion through fear of ec
victim believed that economic loss would result from.hisfailure to comply with the alleged
extortionistos t déancess.,r eanndde rtehda tt htaht RivecaiRangelr nesa s o n
396 F.3d at 483 (citation and internal quotations omitted) (qublinitgd States v. Cap817 F.2d
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947, 951 (2d Cir. 1987) ( n[ Teashnablyeliewed: firsithae e d e st
the defendant had the power to harm the victim, and second, that the defendant would exploit that
powert o t he vi ct iandsiCrud-Artoyo,i4eid-B8d at 7&%.)

|l f the extortion i s based on e a@medtoorequire f ear
that the government prove that the defendant did not have a claim of right to the property and that the
defendant knew that he or she was not legally entitled to the property obtatned. 870 F.2d at
172-73, TT475.

) The definitonof fi nt erstate commerceo should be mo
within the range provided by 18 U.S.C1851(b)(3). IrUnited States v. McKenn889 F.2d 1168,

1171 (1st Cir. 1989), the First Circuit described the commerce element gsdquestion of law

and fact. First, A[t]he district court must ¢
be affected. If the court determines it could be, the question is turned over to the jury to determine if,

as amatterof fact,iner st at e commerce was affected as the
Id. Othercircuits have stated explicitly that it is unnecessary to show that the defendant intended to
affect commerceSeeUnited States. Cerili, 603 F.2d 415, 424 (3dir. 1979) (the defendant does

not need to intend to affect interstate commendajted States v. Guptod95 F.2d 550, 551 (5th

Cir. 1974) (A[T]he government need not show t
purpose or desire to obsttuc c o mmer ce. 0) .

(6) To meet the jurisdictional roalygthat thre eanduct t At
created arealistic probabilitpof a mi ni mal ef f ect United Statestver st at
Brennick 405 F.3d 96100(1st Cir. 2005) See adoRiveraRange) 396 F.3d at 482Jnited States

v. Capozzi 347 F. 3d 327, 335. ARnThe Hobbs Actds
Commerce Clause authority. Because of the ste

the governmentmusthow only that the [defendantdéde] cond
minimise f f ect on i nt Gapoz 3T F3dat 83k (sitatiors and iaternal quotations
omitted). iThe commerce el ement may b entiabeifécis orf i ed W
commerce never materialize because extortionate demands are met or where the extortion has a
beneficial eff ect Unted Statestv.@rmasVeaa 969 Fd 1031413 s . 0
Cir. 1992)(citation andnternal quotations oitted).

The First Circuit dendnimiefsfce dtbte dag hies amee ugd lri
c 0 mme seeUnited States v. Devj®18 F.2d 280, 293 (1st Cir. 1990), and upheld an instruction
that the jury must findakheshcghvi oy sB8aoabbhbheece
commerceUnited States v. But®55 F.2d 77, 80 n.2 (1st Cir. 1992). This standard survives the
decision inUnited States v.opez 514 U.S. 549 (1995Capozzj 347 F.3d at 33836; United States
v. Turner501F.3d59, 6970(1st Cir. 2007)Mor eover , fA[t] he government
effect on interstate commerce if it shows that the extortionate conduct depleted the assets of a
busi ness engaged iCruzArrayb, 460 53d at T5Eor aclemgthmaiscussen obd
what suffices, sednited States v. RiverRiverg 555F.3d277, 28689 (1st Cir. 2009).i Wh e n a
business is the victim of a robbery, an effect on interstate commerce may generally be demonstrated
by showi ng oehdhgedinihterstabe aosnmerce, arsll{@) the robbery either depleted
the assets of the businessor resul ted in the busineggté&ds t emp
States v. CabretRiverg 583F.3d26, 32(1st Cir. 2009) (citations omitted).
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Where the victim is an individual, the government has a heightened burden of showing an
effect on commerce fA[b]lJ]ecause criminal acts tF
normally have a less substantial effect on interstate commaddoited States v. McCormacRB71
F.3d 22, 28 (1st Cir. 2004yacated on other ground$3 U.S. 1098 (2005)

See alsdJnited States v. JiemezTorres 435 F.3d 3, 7-9 (1st Cir.2006) (robbery and
murder at the house of a gas station owner where dliersteceipts were stolen and the station
closed permanently).

@) To obtain property fientail [ s] bScheilerd37depr i v
U.S.at404-05 (citingUnited States v. Enmoyé10 U.S. 396 (1973)). Thus, depriving soneof a

property right of exclusive control of a business asset, as by causing an abortion clinic to shut down,
was insufficient where the peldson fidid not ac

(8) Section 1951 includes prohibitions on conspiracy and atteigbbbs Act conspiracy does
not require an overt actlormosVega 959 F.2d at1115i The cases hol d -t hat a
included offenses of c¢c®oRAmMpdB6HEEdatd@bbs Act vi ol
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4.18.1952 Travel Act, 18 U.S.C. 81952
[Updatel: 10/14/05]

[Defendant] is charged with a violating the Travel Act. Itis against federal law to [describe offense].
For you to find the defendant guilty of this crime, you must be convinced that the government has
proven each of the following thinggyond a reasonable doubt:

First, that [defendant] [traveled; caused someone else to travel] in interstate commerce or [in
foreign commerce] or that [he/she] [used an interstate facility such as the mail, the internet or
telephone];

Second that [he/sheHid so with the intent to promote, manage, establish, carry on, or
facilitate the promotion, management, establishment, or carrying on of an unlawful activity
[here violation of. . .]; and

Third, that [he/she] later performed or attempted to performraftigherance of promoting,
managing, establishing carrying on or facilitating [specify the unlawful activity].

Al nterstate commerceo includes commerce or tre
of the mail, telephone and internet. Tdés no requirement that the interstate travel or use of
interstate facilities be essential to the scheme. Itis enough if the interstate travel or use of interstate
facilities made the unlawful activity easier.

Comment

(1) This instruction is based dgnited States v. Escobde Jesus187 F.3d 148, 177 (1st Cir.
1999), United States v. Woodward 49 F.3d 46, 668 (1st Cir. 1998), antUnited States v.
Hathaway 534 F.2d 386, 398 (1st Cir. 1976&ycordUnited States v. Nishnianidzg42 F.3d 6, 15

(14 Cir. 2003). There are other forms of Travel Act violations which, if charged, would change the
second element in the instruction. For certain penalties, a different third element (committing a
crime of violence to further an unlawful activity) mustdb@rged and proven beyond a reasonable
doubt. 18 U.S.C. 8952(a)(B).

(2)  Jurisdiction under the Travel Act is predicated upon the existence of a connection between
the interstate act and the ill egal y,bg ewittilvea
concern whether the interstate actds relation
Hathaway 534 F.2dat 398 (citingRewis v. United Stateg01 U.S. 808, 812 (1971) (holding that

interstate travel by customers of an illegainbling operation was insufficient to bring such conduct
under the prohibitions of the Travel Act; e X [
statute would alter sensitive fedesshite relationships)Perrin v. United State<l44 U.S. 37, 50

(1979) (concerniRewiswas t he Atenuous interstate commerc
interstate nexus is present, the statute reflects a clear and deliberate intent on the part of Congress to
alter the federastate balance in ordertoreinferc st at e | aw enf orcement. 0)
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3) AUNnIl awf ul acti vitydosR(ls). Theapproprate one(s) shbubddbé). S. C
selected and specified in the charge.

4 N[ F]ederal court s 185 woethose andivideiadst whgose amenis lori e d
emploees cross state | i nes UnitedStates . fitepatraclo2 e2do f i1 | |
162, 167 (1st Cir. 1989) (concluding that interstate travel by others that results in violation of state
bribery statute gives rise to a substantive viotatb the Travel Act by the one who ordered the

travel).
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4.18.1956(a)(1)(A) Money Laundering Promotion of I 11

Tax Evasion, 18 U.S.C. 8956(a)(1)(A)
[Updated 12/23/1Q

[Defendant] is charged with violating that portion of the federaney laundering statute that
prohibits certairfinancial transactionintended to fpromote specified unlawful activityevade
federal income taxes]it is against federal law to engage in such conduct. dedepdaritto be
convictedof this crime, yar must be convinced thidte governmertiasproven each of the following
thingsbeyond a reasonable doubt:

First, that [defendaritentered into a financial transaction or transactions, on or about the date
alleged, with dinancial institution engaged interstate commerce

Secondthat the transaction involved the use of proceeds of unlawful activities, specifically,

proceeds of the | |;

Third, that [defendarit knew that thee were the proceeds ofome kind of crime that
amounts to a state or fedéfelony and

Fourth that [defendant] entered into the transaction or transactions with the intent to
[promote the carrying on of specified unlawful activity; evade federal income taxes].

A [withdrawal; deposit; transfer; etc.] of funds from a bank fsancial transaction.

APr oceeds qprofitg [grass receiptsihat someonaayuires or retains as a result of the
commission of the unlawful activity.

fiPromot® means to further, to help carry out, or to make easier.

Knowledge may not ordimdly be proven directly because there is no way of directly scrutinizing the
workings of the human mind. In determining what [defendant] knew or intended at a particular time,

you may consider any statements made or acts done or omitted by [defendaltjthedfacts and
circumstances received in evidence that may ai
intent. You may infer, but you are certainly not required to infer, that a person intends the natural
and probable consequences otdatowingly done or knowingly omitted. It is entirely up to you,
however, to decide what facts are proven by the evidence received during this trial.

Comment
(1)  The specified unlawful activities are listed in 18 U.S.C. 8 1956 (cf{7).T] he @ pr oc e

used for money |l aundering must be Oproceedso f
of money | auUnded States g. Castel@O? F3d 35, 38(1st Cir. 2004).
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2) On the definition of tperrodcsege dvso,t el [i sS] inrece s[sdal
and since his opinion rests wupon the narrower
SeeMarks v. United Stateg30 U.S. 188, 193 (1977). But the narrowness of his ground consists of
findingodéeds ®pmeans o6profitsd when there is n
that our judgment holds. It does not hold that the outcome is different when contrary legislative
history does exish. United States v. Santds63U.S.507, 5232008). Subsequent to the Supreme
Court 6s d&antws Gongeess amended the statute to include a definition of the term
Aproceeds. 0 Fraud Enforcement -24,8a)(IRe28Stat.er y Ac
1617,1618 (2009). Effectvday 20, 2009, the term Aproceedso
from or obtained or retained, directly or indirectly, through some form of unlawful activity, including

the gross receipts of such activity 18 1956%c)(9).. Prefmendment caseshould be

decided based on the prior version of the statute, as interpredamtns See, e.gUnited States v.
Johnson2010 U.S. App. LEXIS 26137, at *9 n.3 (4th Cir. Dec. 23, 2010) (ex post facto concerns
prevent the Court from applying the 2008endment to offenses committed prior to its effective
date);United Statesv. Arbuckl8 90 Fed. A p.p 6tk Cird201®)Jantdsipdlies to pre
amendment cases).

3) A6 T] he defendant need not know exdmat!| y wt
transaction, only that the funds are the proceeds of some kind of crime that is a felony under Federal

or St a tUaeited States v0lsahed45 F.2d 1193, 1201 n.13 (1st Cir. 1991) (quoting S. Rep.

No. 433, 99th Cong., 2d Sess. 12 (1986)) Kalten in original); 18 U.S.C. 8§ 1956 (c)(1)nited

States v. CorchadBeralta318F.3d255, 256 1stCir. 2003) A willful blindness instruction may

be appropriateUnited States v. RiverRodriguez 318F.3d268, 271(1stCir. 2003). Moreover,

the government is not required to specify the predicate offense in the indictdretgd States v.

McGauley 279 F.3d 62, 77.h5 (1stCir. 2002), or to secure a conviction on the underlying unlawful

activity. United States v. Richar@34 F.3d 763, 768 §1Cir. 2000).

4) ASol e or exclusive i nt entdnitedStateg a AdaaghlBA x e s |
F.3d 71, 78 (1st Cir. 1999).

5) It is not a defense that legitimate funds are also involved, and thereds minimis
exception.McGauley 279 F.3dat 71.

(6) The statute, 18 U.S.C. 8956 ( c) ( 4) , has a number of HAcon
instruction should choose the appropriate one. Some interstate commerce involvement is required,
although a minimal effect is sufficientynited Sates v. Owensl67 F.3d 739, 755 (1st Cir. 1999).

Federal insurance of bank deposits is sufficient. 18 U.S.C. 8§ 1956 (c)@)3ssreferencing33

U.S.C. § 5312 (a)(2nited States v. Benjami252 F.3d 1, 9 @ Cir. 2001).

) Consultthestatueor | engt hy definitions of #Atransac:
as subsidiary terminology I|like fimonetary 1inst
appropriate terms. ldnited States v. Richar@34 F.3d 763, 768 $1Cir. 2000, the court stated:
Agiving cri minal |[-conspirator,iwlkoedeposdshhern ikts a bark acaourt, & a
transfer to, and involves the use of, a financial institution, which satisfies the definition of “monetary
transaction” irsection 1957}(1) [similar, for these purposes, to sectl®b6]. Further, transferring
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funds to a ceconspirator involves monetary instruments, namely the currency or checks involved,
which satisfiesection 1956(c)(5)
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4.18.1956(a)(1)(B)(i) Money Launderingd lllegal Concealment,

18 U.S.C. §1956(a)(1)(B)(i)
[Updated 12/23/10]

[Defendant] is charged with violating that portion of the federal money laundering statute that
prohibits concealment of the proceeds of certain unlawful activities. It is against fadeta

engage in such concealment. For [defendant] to be convicted of this crime, you must be convinced
that the government has proven each of the following things beyond a reasonable doubt:

First, that [defendant] entered into a financial transadrdransactions, on or about the date
alleged, with a financial institution engaged in interstate commerce,

Secondthat the transaction involved the use of proceeds of unlawful activities, specifically,

proceeds of the | l;

Third, that [defendath knew that these were the proceeds of some kind of crime that
amounts to a state or federal felony; and

Fourth that [defendant] knew that the transaction or transactions were designed in whole or
in part to conceal or disguise the nature, locationycg ownership, or control of the
proceeds of that specified unlawful activity.

A [withdrawal; deposit; transfer; etc.] of funds from a bank is a financial transaction.

APr oceeds qdprofitg [grass reciptsihat someonaauires or retains asresult of the
commission of the unlawful activity.

Knowledge may not ordinarily be proven directly because there is no way of directly scrutinizing the
workings of the human mind. In determining what [defendant] knew or intended at a particular time,

you may consider any statements made or acts done or omitted by [defendant] and all other facts and
circumstances received in evidence that may ai
intent. You may infer, but you are certainly not recaiit@ infer, that a person intends the natural

and probable consequences of acts knowingly done or knowingly omitted. It is entirely up to you,
however, to decide what facts are proven by the evidence received during this trial.

Comment

Q) A[T] oaokbbawvnction for Aconceal mento money |
the purposeof the financial transaction is to conceal the nature, location, source, ownership, or
control of the transaetip r o c e @ndesl States v. Cefie-Pérez 579F.3d54, 6061 (1st Cir.

20009).




(2)  Onthe definition of proceedds]ince[Justice $ e v d vot I8 I3ecessaty our judgment,

and since his opinion rests wupon the narrower
SeeMarks v. United Stategl30U.S. 188, 193 (1977). But the narrowness of his ground consists of
finding that O6proceedsd6 means Oprofitsd when t
that our judgment holds. It does not hold that the outcome is different wheargdegislative

history does exish. United States v. Santds63U.S.507, 5232008). Subsequent to the Supreme
Court 6s d&antws Gongeess amended the statute to include a definition of the term
Aproceeds. 0 Fr aud Achof2009,PebnieNotl12a, 8a{)(1R £28 Stat.e r vy
1617, 1618 (2009). Effective May 20, 2009, th
from or obtained or retained, directly or indirectly, through some form of unlawful activity, ingludin

the gross receipts of such activity 18 [1956%c)(9).. Prefimendment cases should be

decided based on the prior version of the statute, as interpredeaitns See, e.gUnited States v.
Johnson2010 U.S. App. LEXIS 26137, at *9 n.3 (4thrMec. 23, 2010) (ex post facto concerns

prevent the Court from applying the 2009 amendment to offenses committed prior to its effective
date);United States v. Arbuckl8 90 Fed. A p.p 6tk Cird2012)3antdsdpgdlies to pre
amendment cases).

(3)  The specified unlawful activities are listed in 18 U.S.C. § 1956 (cfi7). T] he Opr oc e
used for money |l aundering must be 6proceedsd f
of money | aulnded States g. Castislis 392 F3d38, 38(1st Cir. 2004).

4) A6 T] he defendant need not know exactly wt
transaction, only that the funds are the proceeds of some kind of crime that is a felony under Federal

or St a tUeitedStates. volsabeb45 F.2d 1193, 1201 n.13 (1st Cir. 1991) (quoting S. Rep.

No. 433, 99th Cong., 2d Sess. 12 (1986)) (alteration in origib@l)j.S.C. § 1956 (c)(1Ynited

States v. CorchadBeralta 318 F.3d 255, 256 §1Cir. 2003). A willful blindness instruction may

be appropriateUnited States v. RiverRodriguez 318 F.3d 268, 271 §1Cir. 2003). Moreover,

the government is not required to specify the predicate offense in the indidtim#ed States v.

McGauley 279 F.3d 62, 77.h5 (1stCir. 2002), or to secure a conviction on the underlying unlawful

activity. United States v. Richar@34 F.3d 763, 768 §1Cir. 2000).

) iTo prove a Vi 01956(a)(1yB)(i),the goteBrmant nist how that [the
defendant] conducted finaiat transactions involving the proceeds of unlawful activity, knowing
that the transactions involved the proceeds of unlawful activity, and that the transactions were

designed 6to conceal or disguise t thecomralofur e, t
the proceeds of s p e McGauley 879 E&.Bdat &89(Guoting 18 JS.Cv i t y . (
81956 (a) (1) (B) (i)). AThe k nle5&a)@)(BYikdstwomld:the r e me n

government must demonstratetfiat the defendarknew that the funds involved in the financial
transaction were the proceeds of some unlawful activity; anthdiihe knew the transaction itself

was O6designed in whole or in part to conceal t
poceeds of such United Siate$ w Frigeabligianoy2b4t Fy3d 30,883 (1st Cir.
2001) . AWhere the defendant i s s ometlestatuteot her

i s concerned with [thesdwerfeandsanittsd ntkmiedw!| telda e
States v. MartineMeding 279 F.3d 105, 115 (1st Cir. 2002). Purchases of goods and deposits of
money are not alone sufficient to meet the requirement that a defendant know that a transaction is
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designed to diguise or conceal, at least where that defendant is not otherwise involved in the illegal
conduct . The First Circuit vacated a convicti
income was tainted, there was no proof of the design elemertasarpenditures, purchases and
deposits. CorchadePeralta 318 F.3dat25859. i A convi ction requires e
di sgui se or conceal the transacti on, whet her
statements, or from circumstanti@i@ence, like the use of a third party to disguise the true owner,

or unusual secreay United States v. Cruzadaureano404 F.3d 470, 48@.st Cir. 2005)United

States v. Hal434F.3d42,50( 1 st Cir. 2006) (Alt i tuetoesnet t hat
criminalize the mere spending or investing of illegally obtained assets. Instead, at least e purpo

for the expenditure mustbetoce e al or di sgui se t hEedefersdant s. 0 (
need not conceal his own identitid. at 5651. A[ T] hi s el ement does not
defendant attempted to create the appearance of legitimate wealth, [but] neither can it be satisfied
solely by evidence that a def end&uetlarwclbitedc eal ed
States553U.S.550, 568(2008).

(6) It is not a defense that legitimate funds are also involved, and thereds monimis
exception.McGauley 279 F.3cat 71.

) The statute, 18 U.S.C. 8956 ( c) ( 4) , has a numberdtief fAcon
instruction should choose the appropriate one. Some interstate commerce involvement is required,
although a minimal effect is sufficient/nited States v. Owen$67 F.3d 739, 755 (1st Cir. 1999).

Federal insurance of bank deposits is sufficid@&.U.S.C. 8 1956 (c)(6)(Atrossreferencing33

U.S.C. § 5312 (a)(2nited States v. Benjami252 F.3d 1, 9 @ Cir. 2001).

8 Consult the statute for | engthy definitions
as subsidiary terminofpy | i ke fAmonetary instrumentso and 0
appropriate terms. ldnited States v. Richar@34 F.3d 763, 768 §1Cir. 2000), the court stated:
Agiving cri minal |[-conspirator,iwlkoedeposdshhern iktbank accouat, icao

transfer to, and involves the use of, a financial institution, which satisfies the definition of "monetary
transaction” irsection 1957(f)(1]similar, for these purposes,dectionl956]. Further, transferring

funds to a ceconspiratoinvolves monetary instruments, namely the currency or checks involved,

which satisfiesection 1956(c)(5)
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4.18.1956(a)(1)(B)(ii) Money Launderingd lllegal Structuring,

18 U.S.C. §1956(a)(1)(B)(i)
[Updated12/23/1Q

[Defendant] is charged with Miting that portion of the federal money laundering statute that
prohibits structuring transactions to avoid reporting requirements. It is against federal law to engage
in such conduct. For [defendant] to be convicted of this crime, you must be contriatéue
government has proven each of the following things beyond a reasonable doubt:

First, that [defendant] entered into a financial transaction or transactions, on or about the date
alleged, with a financial institution engaged in interstate commanreelving the use of
proceeds of unlawful activities, specifically, proceeds of the | I;

Secondthat [defendant] knew that these were the proceeds of unlawful activity;

Third, that [defendant] knew that the transaction or transactions wactused or designed
in whole or in part so as to avoid transaction reporting requirements under federal law.

A [withdrawal; deposit; transfer; etc.] of funds from a bank is a financial transaction.

A Pr oceeds (dprofitg [@ross receiptglhat soneone requires or retains as a result of the
commission of the unlawful activity.

Federal law requires that [withdrawal; deposit; transfer; etc.] of a sum of more than $10,000 cash
[from; into] a bank account in a single business day be reported by tholiha Internal Revenue
Service.

Knowledge may not ordinarily be proven directly because there is no way of directly scrutinizing the
workings of the human mind. In determining what [defendant] knew or intended at a particular time,

you may consider grstatements made or acts done or omitted by [defendant] and all other facts and
circumstances received in evidence that may ai
intent. You may infer, but you are certainly not required to infer, thatson intends the natural

and probable consequences of acts knowingly done or knowingly omitted. It is entirely up to you,
however, to decide what facts are proven by the evidence received during this trial.

Comment

Q) A6[ T] he def enwa axadly what eriche gereratedkhe dunds involved in a
transaction, only that the funds are the proceeds of some kind of crime that is a felony under Federal

or St a tUaited States vOlsahed45 F.2d 1193, 1201 n.13 (1st Cir. 1991) (quoting S. Rep

No. 433, 99th Cong., 2d Sess. 12 (1986)) (alterationinorigindl).T] he &éproceeds 6 us
| aundering must be Oproceedsd6 from a differen
| aunder iUWnged States e. ICdstellgB92F.3d35, 38(1st Cir. 2004).
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2) On the definition of proceeds, fA[s]ince [ JI
and since his opinion rests wupon the narrower
SeeMarks v. United Stated30 U.S. 188, 193 (1977). But the narrowness of his ground consists of
finding that Oproceeds6 means o6profitsd when t
that our judgment holds. It does not hold that the outcome is differemt eamérary legislative

history does exish. United States v. Santds53U.S.507, 5232008). Subsequent to the Supreme
Court 6s d&antws Gongess amended the statute to include a definition of the term
Aproceeds. 0 F r a u cry Echoff 2009 ,cPabmie Mot 1144, 82{f) (1R £28 Stat.

1617, 1618 (2009). Effective May 20, 2009, th
from or obtained or retained, directly or indirectly, through some form of unlawful activitydingl

the gross receipts of such activity 18 [W1956%c)(9).. Prefimendment cases should be

decided based on the prior version of the statute, as interpredamtns See, e.gUnited States v.
Johnson2010 U.S. App. LEXIS 26137, at *9 n.314Cir. Dec. 23, 2010) (ex post facto concerns

prevent the Court from applying the 2009 amendment to offenses committed prior to its effective
date);United Statesv. Arbuckl8 90 Fed. A p.p 6tk Cird2012)Santdsipdlies to pre
amendment cas).

3 The requirements for withdrawal/deposit transaction reporting are set forth at 31 U.S.C.
§5313; 31 C.F.R. 803.22 (1997).

4) The statute, 18 U.S.C. 8956 (c) ( 4) , has a number of fAcon
instruction should choose thp@opriate one. Some interstate commerce involvement is required,
although a minimal effect is sufficient/nited States v. Owen$67 F.3d 739, 755 (1st Cir. 1999).

) If there is a criminal forfeiture count pursuant to 18 U.S.€@8%(a)(1), se&nited States v.
McGauley279F.3d62, 79 6 (1st Cir. 2002), for instructior

property.
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4.18.1956(h) Conspiracy to Commit Money Laundering,

18 U.S.C. §1956(h)
[Updated: 8/26/09

See Instruction 4.18.371(1).

Comment

(2) If the conspiracy is to commit a money laundering offense as established in 18 U.S.C.
§1956(a)(1)(B)(i), the First Circuit has stated:

To prove conspiracy to commit money laundering, the government

was required to show that [defendant] agre&ti one or more co

conspirators to 1) knowingly conduct a financial transaction 2)

involving funds that [defendant] knew to be the proceeds of some

form of unlawful activity and 3) that were in fact the proceeds of a

Aspeci fied unl awthal [defeadart]iknew thg , 6 and 4)
transactions to be designed in whole or in part to conceal or disguise

the nature, location, source, ownership, or control of the proceeds of

such unlawful activity.

United States v. Mist\ldarondq 478F.3d52, 68(1stCir.2007 ) , and t hat At he evi
that the defendant possestiede me nt al st ate r equi rUpitddStatesv. t he s
Ceddio-Pérez579F.3d54, 58n.4, (1st Cir.2009).
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4.18.1957 Money Launderingd Engaging in Monetary Transactionsin Property

Derived From Specified Unlawful Activity, 18 U.S.C. §1957
[Updated 2/17/05]

[Defendant] is charged with knowingly engaging [or attempting to engage] in a monetary transaction
involving more than $10,000 of criminally derived propertyis kigainst federal law to engage in
such activity. For you to find [defendant] guilty of this crime, you must be convinced that the
government has proven each of the following beyond a reasonable doubt:

First, that [defendant] [deposited; withdrew; execbad funds] [or attempted to deposit;
withdraw; exchange funds] over $10,000 in a financial institution affecting interstate
commerce on the date specified,;

Second [he/she] knew that the [money; deposit; etc.] came from some kind of criminal
offense;

Third, the [money; deposit; etc.] was in fact criminally derived frepeLifiedunlawful
activity]; and

Fourth the [pecifiedunlawful activity] took place in the United States.

AAffecting interstate commer ceoOeinagywaysrdegreeat t he
a minimal effect is sufficient [deposit in an FDiGsured bank is sufficient].

The government does not have to prove that [defendant] knew that the money was derived from the
[specified unlawful activity] or that [defendant] contted the [specified unlawful activity]. It is
enough that [defendant] had general knowledge that the [money; deposit; etc.] casoafeokmd

of criminal offense.

Comment

(1)  The enumeration of the elements of this crime is basédhdrd States vBenjamin 252
F.3d 1 (1st Cir. 2001) aridnited States v. Richay@34 F.3d 83 (1st Cir. 2000).

(2) The government must prove the predicate crime beyond a reasonable doubt, but not a
specific, individual underlying offense.g, a particular mailing om particular drug offense).

Al Clircumstanti al evidence may suffice to all
cr i mi nal Unged Statan g. Carucc364 F.3d 339, 345 (1st Cir. 2004).

3 ASection 1957(f) oattiyomegqhavesatdatmitrmiemits e
Benjamin 252 F. 3d at 9 (The bankdés certificate of
bank is federally insured, suffices to satisfy the requirement that the transactioais|éast a

minimali mpact on i nt er s Beajanencocrbapproged ananstaugtion defidingy e
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monetary transact.ionoasafitlepbosng [ et &@ratfld.at e or
For the district c our t 6fintefstaté dommerces sk uct i on on

4) Acquittal on the underlying unlawful activity does not preclude a conviction for money
laundering.SeeRichard 234 F.3d at 76&ee als®Jnited States v. Whatle¥33 F.3d 601, 6666

(8th Cir. 1998). Section 1957 meylaundering does not require that the defendant committed the
underlying offenseBenjamin 252 F.3d at 7Richard 234 F.3d at 768. It also does not require that
the defendant lew that the money came from specified unlawful activity, only that thendent
knew that the property was criminally deriveRichard 234 F.3d at 768But the government must
prove beyond a reasonable doubt that the moneyinwiagt the proceeds of specifietlawful
activity separate from the laundering transactidnited States v. Castellif#92F.3d35, 38, 45 n.7

(st Cir. 2004).

) A[ G] 1 ving cri minal {conspichiery whe éedosits theancirkosa bank a ¢
account, is a transfer to, and involves the use of, a financial institution, which satisiefrtiien

of O6monetary transactiondé in secti-comspirhtdr57 ( f ) (
involves monetary instruments, namely the currency or checks involved, which satisfies section
1956 ( cRickag )34 &.3d at 768.

(6) If there is a criminal forfeiture count pursuant to 18 U.S.@88(a)(1), se&nited States v.
McGauley279F.3d62, 79 6 (1st Cir. 2002), for instructior

property.
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4.18.2113(a) Unarmed Bank Robbery, 18 U.S.C. 8113(a)
[Updated 6/1402]

[Defendant] is accused of robbing the [bank; savings and loan association; credit union]. Itis against
federal law to rob a federally insured [bank; savings and loan association; credit union]. For you to
find the defendant guiltyfahis crime, you must be convinced that the government has proven each
of these things beyond a reasonable doubt:

Eirst, that [defendant] intentionally took money belonging to the [bank; savings and loan
association; credit union], from a [bank; savirmysd loan association; credit union]
employee or from the [bank; savings and loan association; credit union] while a [bank;
savings and loan association; credit union] employee was present;

Secondthat [defendant] used intimidation or force and violenhemfhe/she] did so; and

Third, that at that time, the deposits of the [bank; savings and loan association; credit union]
were insured by the | |. [The parties have so stipulated].

Al nti midationod is actions comemeedasdfsarhodinehdrmffor t t
he or she resists. The actual courage or timidity of the victim is irrelevant. The actions or words
must be such as to intimidate an ordinary, reasonable person.

Comment

(1)  Subjective intent to stedlé., knowledgeby the defendant that he or she has no claim to the
money) is not a required element under 18 U.SZ1.18(a).United States v. DeLed?22 F.2d 487,
49091 (1st Cir. 1970).

(2)  Seethe Comments to Instruction 4.18.2113(a) and (d) (Armed or Aggravatéddbery).



4.18.2113(a),(d) Armed or Aggravated Bank Robbery,

18 U.S.C. 113(a) & (d)
[Updated 2/17/05]

[Defendant] is accused of robbing the [bank; savings and loan association; credit union]. Itis against
federal law to rob a federally in®d [bank; savings and loan association; credit union]. For you to
find [defendant] guilty of this crime, you must be convinced that the government has proven each of
these things beyond a reasonable doubt:

Eirst, that [defendant] intentionally took monbglonging to the [bank; savings and loan
association; credit union] from a [bank; savings and loan association; credit union] employee
or from the [bank; savings and loan association; credit union] while a [bank; savings and
loan association; credit unipamployee was present;

Secondthat [defendant] used intimidation or force and violence when [he/she] did so;

Third, that at that time, the deposits of the [bank; savings and loan association; credit union]
were insured by the | |. [The partiasédrso stipulated]; and

Fourth that [defendant], by using a dangerous weapon or device, assaulted someone or put
someoneds |life in jeopardy.

Alntimidationo is actions or words wused for t1l
he or she rests. Whether the victim was courageous or tinsdrrelevant. The actions or words
must be such as to intimidate an ordinary, reasonable person.

AAssaulto means to threaten bodily harm with a
is intended to and does generate a reasonable apprehension of such harm in a victim. The threat does
not have to be carried out.

Lesser Offense, 18 U.S.C. 3113(a)

If you find [defendant] not guilty of this charge, you must proceed to consider whettiefahdant

is guilty of the lesser offense of robbing a [bank; savings and loan association; credit union] without
either an assaul't or jeopardizing someoneb6s |
requires the government to prove beyond a redsderdoubt the first, second and third, but not the

fourth, things | have described. In other words, the government must prove everything except using

a dangerous weapon to assault someone or jeop
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Comment

(2) Subjective intent teteal (.e.,knowledge by the defendant that he or she has no claim to the
money) is not a required element under 18 U.SZ118(a) & (d).United States v. DeLed?22 F.2d
487, 49091 (1st Cir. 1970).

(2) In some cases it may be appropriate to chidn@gpossession of recently stolen property may
support an inference of participation in the theft of the prop&aglnited States v. Ros#04 F.3d
1408, 1413 (1st Cir. 1997). The inference is permissible, not mandatory or a presuaption.

(3 fAB]ly...udingl...a dangerous weapon or desbv iacneddo finpoudti
in jeopardy the life of any person | a n g u a g2413(@)f Simpsorevt United State435 U.S.

6, 13 n.6 (1978). This part 8impsons not affected by #nComprehensive Crime Control Act of
1984,Pub. L. No. 98473, 98 Stat. 2038, 2158pdified at18 U.S.C. §924(c)(1).

(4)  Anunloaded gun is a dangerous weapdicLaughlin v. United Stategl76 U.S. 16, 1-18

(1986). Whether some other weapon or dei@angerous is generally a question of fact for the

jury. SeeFederal Judicial Center Instruction 105, commentary at 146; Eighth Circuit Instruction
6.18.2113B, commentary at 375 nl4nited States v. Bensp®18 F.2d 1, 24 (1st Cir. 1990)

(upholding fench trial decision that movement of hand inside a pocket, revealing a metallic object

that a teller could reasonably believe to be a gun (actually a knife) and telling the teller that it was a
gun, amounts to use of a dangerous weapon or deMicggd Sates v. Cannqrd03 F.2d 849, 854

(1st Cir. 1990) (approving instruction that toc
citizen, creating an i mmediate danger that a

(5)  The instruction on the lesserf@fise of unarmed bank robbery should be given if there is a
factual dispute over use of a weapon and a jury finding of the lesseded offense would not be
irrational. United States v. Ferreir®25 F.2d 1030, 10333 (1st Cir. 1980). The defendant,
however, can waive the right to a lesseluded offense chargdJnited States v. Lopez Andino
831 F.2d 1164, 1171 (1st Cir. 1987) (criminal civil rights charges).

(6) If an aiding and abetting charge is givendonedbank robbery, the jury should Imestructed

that the shared knowledge requiremseglnstruction 4.18.02 (Aid and Abet), extends to both the
robbery and the understanding that a weapon would be used. Knowledge includes notice of the
Al i kel i hoodo dampparentlysanethirmoré than sirspke constructive knowledge,

but less than actual knowleddggnited States v. Spinne§5F.3d 231,238 7 ( 1st Cir . 199
enhanced showing of constldrata37.i ve knowl edge wi

(7) AProof of f ede madfthdrableryisamessentiaheiemenhfa cohviction
under18U.S.C.81 13, 0 and the First Circuit has admon
to the temporal requirement in meeting the evidentiary burdeited States v. Judkin267 F.3d

22,23 & n.1 (1st Cir. 2001).




4.18.2119 Carjacking, 18 U.S.C. 82119
[Updated 7/16/1Q

[Defendant] is charged with carjacking. It is against federal law to take a motor vehicle by force and
violence or intimidation with intent to cause death or seribodily injury. For you to find the
defendant guilty of this crime you must be convinced that the government has proven each of the
following things beyond a reasonable doubt:

First, that [defendant] knowingly took a motor vehicle from [name] by farzkviolence or
by intimidation;

Secondthat the motor vehicle previously had been transported, shipped, or received across
state or national boundaries;

Third, that [defendant] intended to cause death or seriously bodily harm at the time [he/she]
demanled or took control of the motor vehicle; [and]

[Fourth that serious bodily injury [death] resulted].

Alntimidationo is actions or words wused for tl
he or she resists. The actual courage or timidith@ victim is irrelevant. The actions or words
must be such as to intimidate an ordinary, reasonable person.

ABodily injuryo means a cut, abrasion, brui s
impairment of the function of a bodily membergan or mental faculty; or any other injury to the
body, no matter how temporary.

ASerious bodily injuryd means bodily injury t
physical pain or protracted and obvious disfigurement or protracted losgpairment of the
function of a bodily member, organ or ment al

caused by the actions of the carjacker at any time during the commission of the carjacking.

AKnowi ngl yo means t hadytandintergionallgand nat besausk of mistakeas | u n t
accident.

Comment

(1)  The fourth element affects the available sentence. Umiess v. United StateS526 U.S.

227, 252 (1999), unless the aggravating conduct is charged and proven beyond lalessalotzas

part of the offense, the sentence enhancements will not apply (maximum of 15 years without the
fourth element; maximum of 25 years if serious bodily injury results; maximum of life imprisonment
or death if death results). 18 U.S.QBL9(1}(3).
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(2)  According toUnited States v. Rosaridiaz, 202 F.3d 54, 63 (1st Cir. 2000), the Supreme

Court held irHolloway v. United States 526 U. S. 1, 8 (1999), that n
statute (O6intent t o c asuneauredatdhe momentthadteerdéefemdast b o ¢
demands or takes control of the vehicle. Th
Aprol ongedod carjackings (where the fAdef$aendant
hostage, and latéilling or harming the driver even though the defendant already was in control of

the caro) the First Circuit has yet Ato resol\
mu s t be measured at the commeniedkSatesy. Maieds a pr
Quifiones 456F.3d14,18,19 (1st Cir. 2006) (citindJnited States v. Lebn-Cepeda324 F.3d 52,

63 (1st Cir. 2003) (Howard, J., concurring) (noting tHeloways houl d not fAbe r ead
juryos focus t o tchaer jcaocnkmmenngc e mme rcta scefs tlhheke t hi s
[ of host ages| t hat occur over some period o
unconditional. In other words, it is sufficient that the defendant intends to cause death or serious
bodily harm only in the face of resistance by the victiolloway, 526 U.S. at10. If the charge is
aiding and abetting, Athe government must pr ov
cause death or sunied $tates VOtemMeéntley 273 m3d 46, F(1soCir.

2001) see alsoMatosQuifiones 456 F.3d at 2(finding that a defendant could be guilty as a

principal or as an aider and abettor for carjacking even where the government has stipulated that he
Adi d notiateadythiamethe victim be killedo bec:
an intent to O0seriously harmé the driver suff
decided whether that means taedempraact bealione
OtercMendez 273 F.3d ab2; accordUnited States v. EvarSarcig 322 F.3d 110, 114 n.5 (1st Cir.

2003) . It has also described the scope of aidc
and t he caarek aalwyRasiedBargedn. United State813 F.3d 23, 31 (1st Cir.

2002). In a split decision, it has held that someone who was not part of the carjacking, but later
assiseédin holding the hostage, can be convicted of aiding and abettingjhekazg. United States

v. FigueroaCartagena612F.3d69, 75(1st Cir. 2010).

B The word Aknowinglyodo i s i nUniked Stateb v.lRwegaa us e
Figueroa 149 F. 3d 1, 4 (1st Cir. 1998) me(thanat er n al

defendant who 6takes a motor vehicled must knc
possessed by a defendant who merely directs another to act (and so is liable as a principal), or assists
the taker (and is so liable as an aideraettor). But nothing in the statute requires that the taking

be an ultimate motive of the crime. Itis enough that the defendant be aware that the action in which

he is engaged, whether by himself or through direction or assistance to another, inediakisg

of a motor vehicle. o

(4)  The definitions of bodily injury and serious bodily injury come from 18 U.SX36%(g)(3),
crossreferenced in the carjacking statute. The list should be shortened to the ones pertinent to the
offense charged. the conduct is within the special maritime and territorial jurisdiction, certain sex
offenses are also included. 18 U.S.C.28814 2 . The definition of |
RamirezBurgos v. United State813 F.3d 23, 30 n.9 (1st Cir. 2002), wheredbert also said:

AWe do not here set forth t REDO9. Bawgreaffira withbut mi t s
hesitation,that the commission of a carjacking continues at least while the carjacker maintains
control over the victim and her car. o
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(5) The statute requires that the motor vehicle have been transported, shipped or received in

i nterstate or foreign commer ce.10 asireSmectivelyr c e 0
Acommerce between one Stat e, duebia andaoathgrStat® o s s e s
Territory, Possession, or the District of Col
jurisdictional element of 18 U.S.C.2A.19 requires that the government prove that the car in
guestion has been moved in interstate mme r c e, a OtergMendez 273iF/Bckat 5.

(6) In cases of interpretive difficulty, it may be helpful to remember that the Supreme Court has

said that the carjacking statute is modeled on three sthen t ut e s ' 12811,12113an@. AA
2118. Jones526 U.S. at 235 & n.4.
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4.18.2252 Possession of Child Pornography,

18 U.S.C. 252A(a)(5)(B)
[Updated4/6/11]

[Defendant] is accused of knowingly possessing child pornography that has [been maikstimmo
interstate or foreign commerce]. Itis against federal law to possess child pornography that has [been
mailed; moved in interstate or foreign commerce]. For you to find [defendant] guilty of this crime,
you must be convinced that the governmerst praven each of these things beyond a reasonable
doubt:

First, that [defendant] knowingly possessedj] book; videotape; computer disk];
Secondthat the | | contained at least one image of child pornography;
Third, that [defendant] knew that | | contained an image of child pornography; and

Fourth that the image of child pornography had [been mailed; moved in interstate or foreign
commerce].

[But if you find that [defendant]: (I)ossessed fewer than three images of child pornograpthy; an

(2) promptly and in good faith took reasonable steps to destroy each such image and did not retain

the image or allow any person to access the image or a copy of the image [or reported the matter to a
law enforcement agency and provided that law enfoecgigagency access to each such image], then

you shall find [defendant] not guilty. It 1's
doubt all the elements | | isted previously anc
within the rule | have just described.]

AKnowi ngl yo means that the act was done volunt
accident.

APossessO0O means to exercise authority, domi ni
different kinds ofpossession.

[ AiPossessionodo includes both actual and constr
control of something on or around his or her person is then in actual possession of it. A person who

is not in actual possession, but who hathhibe power and the intention to exercise control over
something is in constructive possession of i1
instructions, | mean actual as well as constructive possession.]

[ APossessi ono [ apossedsioniamdgointpdseessiom. df orte pessonl abne has
actual or constructive possession, possession is sole. If two or more persons share actual or
constructive possession, possession is joint.
instructions, | mean joint as well as sole possession.]
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AChild pornographyo is any [ phot ogr agerneratedf i | m;
image] of sexually explicit conduct, that was produced by ummgctual person under age 18
engaging irsexually explicit conduct.

ASexually expl i ciadneofcthe folbwirgtfive categodds of doadsict, avtmether
actual or simulated: (Bexual intercourse, including genitgnital, oralgenital, anabenital or
oratanal, whether betwegrersons of the same or opposite sexpé&tiality; (3)masturbation;
(4) sadistic or masochistic abuse; or Iggcivious exhibition of the genital or pubic area of any
person.

Whet her an image of the genital §bbti pudiceaqu i
consideration of the overall content of the material. In considering the overall content of the image,

you may, but are not required to, consider the following factorsvifgjher the genitals or pubic

area are the focal point of theage; (2whether the setting of the image is sexually suggestive, for
example, a location generally associated with sexual activityl{8)her the child is depicted in an

unnatural pose or inappropriate attire, considering the age of the chihdher the child is fully

or partially clothed, or nude; (%yhether the image suggests sexual coyness or a willingness to
engage in sexual activity; (8)hether the image appears intended or designed to elicit a sexual
response in the viewer. Animageneedt i nvol ve all of these fact
exhibition. o It is for you to decide the wei
just listed. You may conclude that they are not applicable given the facts of thig baskst of

factors is not comprehensive, and you may consider other factors specific to this case that you find
relevant.

An i mage has been Ashipped or transported 1in
transmitted over the Internet or otelephone lines.

Comment
(2) It seems unnecessary to define Acomputer. o
one: ifan el ectronic, magnetic, optical, el ect

performing logical, arithmtei ¢, or st or age 2256@®)(referrmots 180.S.C18 U.
§1030(e)(1)).

(2)  The instruction can easily be modified for a charge of transportation or receipt. For these
charges, however, the fewtranthreeimages defense is not availab®eel8 U.S.C. 252A(d).

3) For juror comprehension, we have not wused t
recommend replacing it with the type of image at issue in the eggghotograph or computer
generated image. Thereisaltader definition of #Avisual depi ct

cases.Seel8 U.S.C. 2256(5).

(4)  The definition of child pornography in this instruction includes only the language from 18
U.S.C. 82256(8)(A). InAshcroft v. Free Speech CoalitidsB85 U.S. 234 (2002), the Supreme Court
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held subsections (B) and (D) of 18 U.S.226(8) unconstitutional. The Couwlid notrule on
subsection (Cy whi ch prohibits photographs, computer
adapted, or modified tgpgear that an identifiable [person under age 18] is engaging in sexually
explicit c o n d 2266(8)(@®. Th& Court r&ferred. to tihe techniques covered by
subsection (C) as Acomputer morphingo thimd not e
the definition of virtual child pornography, they implicate the interests of real children and are in that
sense closer to the images Mev York v. Ferber 458 U. S. 747 (1982)] .0
Ferberthe Court upheld a prohibition on distning material that depicts a sexual performance by

an actual child.) The First Circuithas sthdti t agr ees with the Eight C
image in which the face of a known child was transposed onto the naked body of an unidentified
chidconstituted child pornography out sUnded t he ¢
States v. Hoe\b08 F.3d 687, 693 $1Cir. 2007) (citingUnited States v. Bacd00 F.3d 622, 629

32 (& Cir. 2005)). The First Circuit has not explained furthertwkads of depictions might fall

within the scope of subsection (C).

(5)  The government must prove beyond a reasonable doubt that the image in question is of an
actual child United States v. Hiltor386 F.3d 13, 18 & Cir. 2004) (prosecution under 183JC.
§2252A). However, this burden does not require the government to produce expert opinion
testimony that the image depicts a real chllbhited States v. Rodrigud2achecp475 F.3d 434,

439 (IstCir. 2007) (prosecution under 18 U.S.C. § 225R)ey, 508 F.3cat691 (prosecution under

18 U.S.C. § 2252(A)).

(6) The definitions of sexually explicit conduct should be pared down to those material to the
actual case. They are taken largely from 18 U.SZ°285 6 . The el aboration o
from United States v. Amirayltt73 F.3d 28, 31 (1st Cir. 1999). Umited States v. Frabizjohe

First Circuit cautioned that the six factors listedAmirault ( t hDestffiact or s 0) ARar e
equi valent of the statufony snandédard not floade
statutory st and ast€ir. @006). 5TheFrabizi8 mhnel8réiterate@mirauftol s
holding that theDostf act or s fiare neither comprehensi ve
situation. AlthougtDostprovides some specific, workable criteria, there may be other factors that

are equally if not more important in determining whether a photograph contains a lascivious
exhibition. The inquiry will always be casep e c iAmiraglt, 133 F.3d at 32.

(7 il dentifiableo i s22560)f i ned in 18 U.S.C. A

(8) Al nterstate commerceo and Aforé&Dgn B OUmdcer ci
case law, proof of transmission of pornography over the Internet or over telephone lines satisfies the
interstatec o mmer ce el e me n Wnited Statds . eHiltamA57 Fe3a 50 54 @1st Cir.

2001). The Government is not required to prove that the defendant had actual knowledge of the
jurisdictional elementife., that the image was mailed or moved in inegestommerce)United

States v. Robinsgrl37 F.3d 652 (@t Cir. 1998) (interpreting 18 U.S.C.&52(a)). The First

Circuit confirmed the constitutionality of the commerce jurisdictional element of 18 U.S.C.
§2252(a)(4)(B) irRobinson 137 F.3cat656. In United States v. MoralelSe Jesus372 F.3d 6, 15

n.6 (1stCir. 2004), considering an analogous provision of the statute, the First Circuit reaffirmed the
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Robinsoch ol di ng as consi stent with t hUnite®GStgeesye me Co
Morrison, 529 U.S. 598 (2000).

(9)  An alternative jurisdictional basis for the crime involves production of child pornography
using materials that moved in interstate commerce. 18 U.2Z5ZA(a)(5)(B).

(10) For thecrime of attempt, the First Cirttisays:

the government in an fAattempto case has
appellant knew that the download file actually contained such images.

Rather, the government is required to prove that the appellant

believedthat the received file contained sumages.

United States v. Pires  F.3d , 2011 W1288256, at *41st Cir.Apr. 6,2011). Therefore, it
was error to instruct:

t hat Athe government has to prove not
voluntarily and intentionally, not by mistake, receivetkegiction, a

video, but that he knew at the time of receipt that the production of

that video involved the use of a real minor and thawideo showed

a real minor . O

Idat*4. iTihi nstruction plainly ovegbusharmléseroronthee gov e
facts of the case)ld.
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4.18.2314 Interstate Transportation of Stolen Money or Property,

18 U.S.C. 8314
[Updated 6/1402]

[Defendant] is accused of taking stolen [money; property], from [state] to [state], on or about [date].
It is against federal law to transport [money; property] from one state to another knowing that the
[money; property] is stolen. For you to find [defendant] guilty of this crime, you must be convinced
that the government has proven each of these things bay@agonable doubt:

First, that the [money; property] was stolen;

Second that [defendant] took the [money; property] from [state] to [state], or willfully
caused it to be taken;

Third, that, when [defendant] took the [money; property] from [statejtedd], or willfully
caused it to be taken, [he/she] knew that it was stolen;

Fourth that the [money; property] [totaled; was worth] $5,000 or more.

It does not matter whether [defendant] stole the [money; property] or someone else did. However,
for you to find [defendant] guilty of this crime, it must be proven beyond a reasonable doubt that
[he/she] took at least $5,000 [worth of property] or willfully caused at least $5,000 [worth of
property] to be taken from [state] to [state] knowing it was stolen

Comment

(1) The government must prove that a defendant caused stolen money or property to be
transported; it is not necessary to prove that he or she actually transmitted or transported the money
or property himself or herselfUnited States v. Doan®75 F.2d 8, 11 (1st Cir. 1992).

Where liability is based on causing transportation rather than on transporting, the government
must prove that t hinited Statesa. teppd 77 FBEOS, 97/ 1stiCir. 1999 | . 0O
The willfulness requament derives from 18 U.S.C2§b), not from 18 U.S.C. 8314 itself, and
applies automatically, even where the indictment makes no reference to aider and abettor liability
under section 2(b)ld.

The First Circuit has left open the precise definitidn ot he dAwi | | ful nesso
Ignorant causatiein-fact is not sufficient, but the court has not necessarily rejected reasonable
foreseeability.Seed. at 9697. Accordingly, there is no clear guidance from the court on the proper
def i ni tiilolnf udfl yiow f or pur poses of this statute.
proposed for 18 U.S.C.Zb),seePattern Instruction 4.18.02 (Aid and Abet), unless the First Circuit
clearly rules that a lesser mental state suffices.

(2) Unexplainedpossession of recently stolen money or property may be used to support an
inference that the possessor knew it was stolen in the light of surrounding circumstances shown by
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evidence in the case so long as the jury is instructed that the inference ssjienmot mandatory.

United States v. Thun@86 F.2d 437, 4445 (1st Cir. 1986)see alsdJnited States v. Lavoj&21

F.2d 407, 4090 (1st Cir. 1983) (same in context of 18 U.S.C. 8§ 23d3Freije v. United States

386 F.2d 408, 4101 (1st Cir. 967) (defendants who come forward with an explanation for
possession of stolen vehicles are entitled to an instruction that the explanation, if believed, negates
any inference of knowledge arising from mere fact of possession). Such possession alpparnay su

an inference regarding interstate transportate@eThung 786 F.2d at 4445 (possession in one

state of property recently stolen in another state, if not satisfactorily explained, is a circumstance
from which a jury may infer that the person wnthe property to be stolen and caused it to be
transported in interstate commerce).

(3) This instruction can be modified for the transportation, transmission or transfer of stolen
money or property in foreign commerce or for items converted or takeauu, 18 U.S.C. 8314.

(4)  This instruction also can be adapted for cases concerning the transportation of stolen
vehicles. 18 U.S.C. 8312.

5) For cases in which the defi Ri3tlilonedf nievalive
Aithephacepr mar ket value, whichever is the gr«
valueo is the price that a SeejelgUnited&tatesw.y\Ventz wo ul d
800 F.2d 1325, 1326 (4th Cir. 198Bited States v. Bakkeid34 F.2d 1273, 1278 (7th Cir. 1984);

United States v. Rejd86 F.2d 393, 394 (5th Cir. 1978).
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4.18.2422(b) Coercion and Enticement, 18 U.S.C. 8422(b)
[Updated: 11/28/07

[Defendant] is charged with using [the mail] [a facility or means of irarstr foreign commerce]

to [persuade] [induce] [entice] [coerce] someone under age eighteen to engagsstitufior]
[sexualactivity] for which a person can be charged with a criminal offense [, or with attempting to
do so]. Itis against federal law engage in such conduct [or to attempt to do so]. For you to find
[defendant] guilty of this crime, you must be convinced that the government has proven each of these
things beyond a reasonable doubt:

First, that on about the date charged, [deferidardwingly [persuaded] [induced] [enticed]
[coerced] the person in question to engage in [prostitution] [sexual activity];

Secondthat he/she did so by using [the mail] [a facility or means of interstate or foreign
commerce];

Third, that the persont ghe time was less than eighteen years old; and
Fourth that the sexual activity was a criminal offense.
[Define the criminal offense that the government claims the sexual activity amounted to]

AKnowi ngl yo means t hat ntandonadlyand navizesausd af migakeon | u n t
accident.

Al nterstate commerceodo includes commerce bet wee
Columbia and another state, territory, possession and the District of Columbia.

AFor ei gn ocludesoemneeadwith a foreign country.

[Use Attempt instruction, see Pattern 4.18.00, as appropriate.]

Comment
@) A[A]ln intent that the underlying sexual acHi
offense.United States v. Dwinell$08F.3d63, 65(1stCir. 2007). Similarly,lie Sixth Circuit has
sai d: ACongress has made a clear choice to cr

the performance of the sexual acts themselves. Hence, a conviction under the stakdeioegyer
finding that the defendant had arUntechStaeesiv t o p
Bailey, 228 F.3d 637, 639 (6th Cir. 2000grt denied 532 U.S. 1009 (2001).

2 On an attempt charge, several courts have concluded thattime need not actually be
under age eighteerSee, e.g.United States v. RopP96 F.3d 1222, 1227 (11th Cir. 2002¢rt
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denied 537 U.S. 117 2 00 3) (AWe conclude that an actual
attempt conviction under 18 U.S.C284 22 (b ) . 0) .

3 Sexual activity includes the production of child pornography as defined in 18 U.S.C.
§2256(8). 18 U.S.C. 8427.

4 Gener alcimnalot henéed i s defined by state | aw.
whether it may be defindaly federal law.Dwinells, 508F.3dat 72 & n.6

21C



4.21.841(a)(1)A Possession With Intent to Distribute a Controlled Substance,

21 U.S.C. § 841 (a) (1)
[Updated:6/9/11]

[Defendant] is accused of possessing [controlled substance] on about [dat@jgtieddstribute it

to someone else. Itis against federal law to have [controlled substance] in your possession with the
intention of distributing it to someone else. For you to find [defendant] guilty of this crime you must
be convinced that the govenent has proven each of these things beyond a reasonable doubt:

First, that [defendant] on that date possessed [controlled substance], either actually or
constructively;

Secondthat [he/she] did so with a specific intent to distribute the [contrallestance] over
which [he/she] had actual or constructive possession; and

Third, that [he/she] did so knowingly and intentionally.

It is not necessary for you to be convinced that [defendant] actually delivered the [controlled
substance] to someone elgethat [he/she] made any money out of the transaction. Itis enough for
the government to prove, beyond a reasonable doubt, that [he/she] had in [his/her] possession what
[he/she] knew was [controlled substance] and that [he/she] intended to traos®urite of it to
someone else.

[ A personé6és intent may be inferred from the su
example, be inferred from a quantity of drugs larger than that needed for personal use. In other
words, if you find thajdefendant] possessed a quantity of [controlled subst@&noefe than that

which would be needed for personaldigben you may infer that [defendant] intended to distribute
[controlled substance]. The law does not require you to draw such an infereryoe) imaty draw

it.]

The term fApossessod means to exercise authorit
recognizes different kinds of possession.

[ AiPossessionodo includes both actual and constr
cortrol of something on or around his or her person is then in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession of it. Whenewesle t he term fAposses
instructions, | mean actual as well as constructive possession.]

[ AiPossessiono [al so] includes both sole posse
actual or constructive possession, possession is $blevo or more persons share actual or
constructive possession, possession is joint.

instructions, | mean joint as well as sole possession.]
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If you find [defendant] guilty, you will also have to answae or more questions under the standard
of proof beyond a reasonable doubt concerning the quantity of the substance involved, which may
affect the potential sentence.

Comment
(1) The enumeration of the elements of this crime is based Upibed States. Latham 874

F.2d 852, 863 (1st Cir. 198%ee alsdJnited States v. Akinola985 F.2d 1105, 1109 (1st Cir.
1993).

(2) It is necessary to obtain a verdict on quantity range if the government is seeking (and has
appropriately charged) higher than theximum penalties contained in the catchall penalty
provision of 21 U.S.C. 841 for the particular drug involved (20 years for substances with a cocaine
base, 18 U.S.C.&841(b)(1)(C), and 5 years for a marijuana substathcgection 841(b)(1)(D))See

United States v. Perduizz 353 F. 3d 1, 16 (1st Cir. 2003)
proper l inkage. 0 ARAbsent either a special %
(requiring a finding beyond a reasonable doubt [concerning ity]arthe verdict did not cure the
potentialApprendip r o b | United States v. Duart846 F.3d 56, 60 (1st Cir. 200United States

v. Robinson 241 F.3d 115, 119 (1st Cir. 200United States v. Cab241 F.3d 98, 101 (1st Cir.

2001). (The same his true for the enhanced penalty for cases where death or serious bodily injury
resulted. 21 U.S.C. 341(b)(1)(C). The standards for the latter charge are discussédted

States v. Soler275 F.3d 146, 1583 (1st Cir. 2002).Soleralso discussethe standards for an
enhancement case based upon nearness to a school under 21 868.0d .8t 15355.) But the

First Circuit has held that even affgsgprendj quantity is not an element of the offense, and that the
government noalgtdnsatfittoheproofvfeense O6involvedd a pa
not that the defendant knew that he wWinigeddi stri
States v. Collazé\ponte 281 F.3d 320, 326 (1st Cir. 200acordDerman v. United fates 298
F3d34,4243 (1st Cir. 2002) (Ain a drug conspirac)
vel nonof the conspiracy as well as any facts about the conspiracy that will increase the possible
penalty for the crime of conviction beyoncetbefault statutory maximum; and the judge should
determine, at sentencing, the particulars regarding the involvement of each participant in the
conspiracyo) (UhitedState®w @oleolisi354tF8dl )01, 103 (1st Cir. 2004)

( hwe deapplicalde statbtory maximum in a drug conspiracy case from a conspicecy
perspectiveo). The First Circuit has approvec
guilty or not guilty as to each defendant for each charge and tharpair{icular] defendant was

found guilty, asked the jury to determine the amount of [controlled substance] involved in the

c o n s p iUnited $tates v. Gonzaldzelez, 466 F.3d 27, 36 (1st Cir. 2006). We suggest the
following addition to the verdict fon:

—~

How much [specify controlled substance], in total, was involved? [ahdglone]

at least [specify threshold quantity to qualify for penalties in 21 U.S.C.
§841(b)(1)(A)] of [specify controlled substance or a mixture or substance
containinga controlled substance, as appropriate]
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at least [specify threshold quantity to qualify for penalties84§(b)(1)(B)]

of [specify controlled substance or a mixture or substance containing a
controlled substance, as appropriate]

less than [secify threshold quantity to qualify for penalties in

8§ 841(b)(1)(B)] of [specify controlled substance or a mixture or substance
containing a controlled substance, as appropriate]

In United States v. NelseRodriguez 319 F.3d 12 (1st Cir. 2003), howewihie court stated
thatDermanii s not necessarily the | ast word on t he
Acompl ex conspiracieso where fAonly the Supre
Apprendiissues. 319 F.3d at 4%&.

In United States. Stark 499 F. 3d 72 (1st Cir. 2007), th
instruction, telling the jury to find Othe
c ons pi.r. ia peyritted as long as the foreseeability determination is mathe ydge [at
sent enldj4899]3d a 79 n.6.

It is appropriate to frame the charge in terms of cocaine base, not Defelerre v. United
States U.S. 2011 WL 2224426,at*10 2011) (AWe hold that the
usedin®841(b) (1) means not just O6crack cocaine, 0

(3)  The majority of the penalties in 21 U.S.C341(b)(1)(A) and 21 U.S.C.&41(b)(1)(B) are
based on the total wei ght of t hlled sdbstangetoua e or
detectable amount of a controlled substai@s®e, e.gUnited States v. Charle213 F.3d 10, 25 (1st

Cir. 2000) (A[T]he purity of a controlled sub
841 ( b) .Ghaphaniv.tUnéd Gtates500 U.S. 453 (1991)). The penalties for violations
involving phencyclidine (PCP) or methamphetamine, 21 U.S831§)(1)(A)(iv) and (viii) and 21

U.S.C. 8841(b)(1)(B)(iv) and (viii), may be based either on the total weight of the controlled
substance or on a higher total weight of a mixture or substance containing a detectable amount of the
controlled substance. In addition to being based on the total weight of a mixture or substance
containing a detectable amount of marijuana, the penahisy 21 U.S.C. 841(b)(1)(A)(vii) and

21 U.S.C. 841(b)(1)(B)(vii) may be based on the number of marijuana plants involved regardless

of weight.

(4)  The jury does not have to find that the drug amounts in the conspiracy were foreseeable (or
that deatlwas foreseeable in a death cadénited States v. De La Cruz14 F.3d 121, 1338 (Ist
Cir. 2008).

5) Al't may be better practice for the district
amounts must be found beyond a reasonable dowdddition to having the requisite special verdict
f o r ftdnitéd States v. Dickerspb14 F.3d 60, 64 & Cir. 2008).

(6) The statutory penalty provisions applicable in a marijuana case are more complicated than
those applicable in cases involving otbentrolled substances. Section 841(b)(1)(D), which would
otherwise be the default penalty provision for a marijuana charge under 21 USBlOa} is

explicitly limited by section 841(b)(4). 21 US.C88 1 ( b) (1) ( D) (Aln the ¢
kilograms of marihuana. . such person shall, except as provided in paragia@]. . . of this
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subsection, be sentenced to a term of imprisonment of not more than 5 yeabs) . Secti

841(b)(4) provides that a pfmarisuanafommtiremuderasonr i b ut

shall be treated as provided in section 844 [t

in accord withApprendi v. New Jerseyp30 U.S. 466 (2000rny conviction under section 841

involving marijuana must alsoclude a determination of the applicability of section 841(b4e

United States v. Lowel43 F. Supp. 2d 613 (S.D. W. Va. 2000) (discussing the applicability of

section 841(b)(4) as the baseline penalty provision for section 841 marijuanasgases),United

States v. Miranda248 F.3d 434, 4445 (5th Cir. 2001) (holding that the maximum sentence for

conspiring to posses with the intent to distribute a measurable, but not specifically determined,

amount of marijuana was governed by sectior(l844)). But sedJnited States v. Duart246 F.3d

56, 59 (1lst Cir. 2001) (referring to sec
(

maxi mumdr a violation of 21 U.S.C. A 841
section 8414§)(4)).

Additionally, one court has held that section 841(b)(4) applies only to distribution (not
possession with intent to distribute) charddnited States v. Laakkonei49 F. Supp. 2d 315, 318
19 (W.D. Ky. 2001).

ti on
a) (1

(7)  nApprendiappliesonlywhenthéi sput ed oO0facté enl arges the |
and the defendant's sent eiCabg24ek3datddlsitdbesmeot or i g
apply to mandatory minimum sentenddsyris v. United State$36 U.S. 545 (2002), and it is not
neessary to get a specific jury findinagmtewi th r
alia, drug weight calculations) that increase the defendant's sentence, but do not elevate the sentence

to a point beyond the lowest applicable statutogy x i m Caba 2411 F.3d at 10FccordUnited

Statesv. MartineMeding 279 F. 3d 105, Apgréeh@doéshat apply@afindings2 0 0 2 )
made for purposes of the sentencing guidelin
[defendantslwerac count abl e for [several] murders. o0).

(8) Quantity,seeUnited States v. Robert$19 F.3d 1006, 10167 (1st Cir. 1997)Jnited States

v. OcampeGuarin 968 F.2d 1406, 1410 (1st Cir. 1992), or quantity and purity can support an
inference of intent to disbute. SeeUnited States v. Bergoder40 F.3d 512, 518 (1st Cir. 1994).
One ounce of cocaine, however, is not sufficient to support the inferesiibem 874 F.2d at 862

63. Other indicia of intent to distribute are scales, firearms and large tmwdoash United States

v. Ford 22 F.3d 374, 3883 (1st Cir. 1994).

@9 The defendantds intent to distribute must r
or her possession, not to Asome ufmespeddidndti ed a
currently possess, at s oLaeam87dB.2datB61f Howaler,tthe me i 1
government need not prove that the defendant knew which particular controlled substance was
involved. United States v. HernandeZ18 F3d 58, 65 (1st Cir. 2000United States v. Kairouz51

F.2d 467, 468 (1lst Cir. 1985).6( aftfeinrdrhierdd tthe di
controlled substance, it does not matter thafhe has] made a mistake about what cdledo
substance it happen][ ed]seenlsdnied Staies v. Gaacirosgd7&@ t i on |
F.2d 209, 216 (1st Cir. 1989)nited States v. Cheung36 F.2d 729, 731 (1st Cir. 1988). Similarly,

the government is not required to prove thatdefendant knew the specific weight or amount of the
controlled substance involvedUnited States v. CollazAponte 281 F.3d 320, 3226 (1st Cir.
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2002). But it is not sufficient to prove merely that the defendant knew he/she possessed something
illegal or contraband. The government must prove that he/she knew it was a controlled substance.
United States WérezMeléndez 599F.3d31, 4647 (1st Cir. 2010).

(10) For a discussion of what constitutes Adi s
4.21.841(a)(1)B cmt. (2).

(11) For a discussionfa he i ssue of AKnola 985 ¢&.2dsat HoNcamps e e

Guarin 968 F.2d at 14090, andUnited States v. Almonté52 F.2d 20, 224 (1st Cir. 1991).

Al ] ntent is an elsementongf whdrmcsht rolectiisue pvdh e n
power and intention at a given time to exercise dominion and control over an object, either directly

or t hr ou g bnited tStatesrv.sParéd@&driguez 160 F.3d 49, 54 (1st Cir. 1998). The

court need not use the specific term fiknowingl
as the instruction is c¢clear that the prosecut

intentional ; 0 an instrueniobonahhy eequécires aoad
l i kely satisfies the Akn gniedStgtésy.Gonrab5f0F.Bdlee me nt f
25(1st Cir. 2009) . Li kewise, the court need nc
possesi on; an instruction that a defendant fAmust

over the substance at i sld até70 Inabiity te estcapesnithalet or vy
contraband does not prevent a defendant from satisfyingawerto-exercise control part of
constructive possessiotunited States v. Van Hor277 F.3d 48, 5%5 (1st Cir. 2002).

(12) Inregard to drug courierseeUnited States v. Ayaldapia 520 F.3d 66 (4t Cir. 2008), for
use of circumstantial evidendeo i nf er the defendant Aknowi ng
substance.

(13) The followinginstructiod i k n o wl e dhgpweves, is moheaough to prove possession.
Similarly, mere presence in the vicinity of the object is insufficient to prove poss&@ssios fic or r e c |
as a matter of |l aw, 0 but is not required if th
f o r tUhiteddStates v. Duvall96 F.3d 64, 71 (1st Cir. 2007).

(14 The First Circui't has affi ronsesde stsh e nr eafsu sdae
instruction,United States v. Teeme394 F.3d 59, 645 (1st Cir. 2005), thereby disagreeing with
United States v. Masp233 F.3d 619, 6224 (D.C. Cir. 2000).

(15) A defendant may request a lesser included offense instructiom 2hde.S.C. 844 for

simple possessiorUnited States v. Lo Russ695 F.2d 45, 52 n.3 (2d Cir. 1982))his instruction
should be given dAif the evidence would permit
offense and acquitim of the greate . Keeble v. United Stated12 U.S. 205, 208 (1973)nited

States v. Garci®uarte 718 F.2d 42, 47 (2d Cir. 1983)nited States v. Anell&r65 F.2d 253, 263

(1st Cir. 1985]recognizing the lesser included offense, but ruling that the evidence didmant a

lesser included instruction)f the charge of simple possession is being presented to the jury as a
lesser included offense of possession with intent to distrilngesuggedhe following:
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If you find that the government has not provendrel/a reasonable
doubt that on about [date], [defendant] possessed [controlled
substance] with the intent to distribute it, you shall proceed to
consider the lesser included offense of possessing [controlled
substance] without the intent to distributeTib convict [defendant]

of this crime, the government must prove beyond a reasonable doubt
all the elements | have already described to you, except that it need
not prove that [defendant] intended to distribute any of the [controlled
substance].
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421.841(a)(1)B Distribution of a Controlled Substance, 21 U.S.C. 841(a)(1)
[Updated 10/15/03]

[Defendant] is accused of distributing [controlled substance] on or about [date]. It is against federal
law to distribute, that is, to transfer [controlled subsé&d to another person. For you to find
[defendant] guilty of this crime, you must be convinced that the government has proven each of the
following things beyond a reasonable doubt:

First, that on the date allegddefendant]transferred [controlled ssbance] to another
person;

Secondthat [he/she] knew that the substance was [controlled substance]; and

Third, that [defendant] acted intentionally, that is, that it was [his/her] conscious object to
transfer the controlled substance to another person.

It is not necessary that [defendant] have benefitted in any way from the transfer.

If you find [defendant] guilty, you will also have to answer one or more questions concerning the
guantity of the substance involved, which may affect the potential senten

Comment

1) The statute def.i s fAdi st r i &2Xlewvhicharsturmse a ni n g
defined as meaning h etraasterofa eohtrolledsabstancembetheryv e o r
or not there exists an agency relatiangh. 6 A 802 (8) (emphasis added
includes both selling and buyintnited States v. Castra79 F.3d 30, 34 (1st Cir. 2002) (rejecting
defendant 6s argument t hat facilitating the p
However, the court may refuse to instruct on
within the common WnitddeStated vaAcayedddy F.2d 6502,j5@67 (Gst s . O

Cir. 1988).

ne
it

2 A[Dleliver][y] or traosfeopl [@ed] sphstsa&scse on (
constitutes distribution regardless of whet he
t r an s aUnited States 0 MoraleSartagena987 F.2d 849, 852 (1st Cir. 1993). Thus, courts

are in broad agreeent that the mere sharing of narcotics can support a distribution cBame.q.

United States v. Corrd&lorral 899 F.2d 927, 936 n.7 (10th Cir. 1990pited States v. Ramirez

608 F.2d 1261, 1264 (9th Cir. 1979). Buunited States v. Swiderst#ie Second Circuit held that

di stribution does not include fithe passing of

acquired possession at the ou#Hk(2diCir.f19T)). Theei r o
First Circuit had previously elorsed a narrow reading 8Widerskj seeUnited States v. Rusii38

F.2d 497, 514 ( Swglérskildlding appea@sgudly)justifiel drtlee facts of that

217



caseo), although the Court cauti onedcoaplgafi nst e
defendants and a smal | Hulaarecent gasepohbwewvkr thegFest ar e
Circuit has retreated from this endorsement s
Swiderski s good | aw United Saths vsCouier, 468 ru3id @3, 78(1st Cir. 2006).

Seealsd. at n.5 (AThe only t hr eeSwdaskifewdthantwashi s ci
inapplicable to the facts. [Citingnited States v. Rejdl42F. Appdx 479, 482 (1st Cir2005);

United States v. Rusi@38 F.2d 497, 514 (1st Cit984);United States v. Taylp683 F.2d 18, 21

(st Cir.1982) . o

3) Al ] ntent is an el ement of constructive po:¢
has the power and intention at a given timextercise dominion and control over an object, either
directly or Utteddtatgshv. Paredesedrigsiez 160 ©.3d 49, 54 (1st Cir. 1998)

(citations omitted).

(4) See Comment (2) to Instruction 4.21.841(a)(@pncerning instructions imbanced penalty
cases.
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4.21.841(a)(1)C Manufacture of a Controlled Substance, 21 U.S.C. 841(a)(1), 802(15)
[Updated 6/1402]

[Defendant] is accused of manufacturing [controlled substance] on or about [date]. It is against
federal law to manufactar that is to produce or prepare, [controlled substance]. For you to find
[defendant] guilty of this crime, you must be convinced that the government has proven each of the
following things beyond a reasonable doubt:

First, that [defendant] manufacturgzbntrolled substance];

Secondthat [he/she] knew that the substance [he/she] was manufacturing was [controlled
substance]; and

Third, that [defendant] acted intentionally, that is, that it was [his/her] conscious object to
manufacture the controlledIsstance.
The term fAimanufacturedo as it relates to this
compounding or processing of a controlled substance, either directly or indirectly or by extraction
from substances of nnautfuarcatlu roerdi giinnc.| u dTehse ttheer ma c

If you find [defendant] guilty, you will also have to answer one or more questions concerning the
guantity of the substance involved, which may affect the potential sentence.

Comment

(1)  The definition of manufaare includes other processes in addition to those listed abgye,
Aindependently by means of chemical synt hesi s
synthesi s.&21521 U.S.C. A

(2)  Marijuana grown for personal use falls withinthedefi t i on o f UfitedStates act ur
v. One Parcel of Real Property (Great Harbor Ne@&) F.2d 200, 205 (1st Cir. 1998¢e als@1
USC.802(22) (A6 Pl roductiondé includes the man
harvestingofacontrl | ed substance. 0) .

3) Al ] ntent is an el ement of constructive po:
has the power and intention at a given time to exercise dominion and control over an object, either
directly or Umted8ates h. PardddRedrigsiez 160 ©.3d 49, 54 (1st Cir. 1998)

(citations omitted).

(4) See Comment (2) to Instruction 4.18.841(a)(@pncerning instructions in enhanced penalty
cases.



4.21.844 Possession of a Controlled Substance,

21 U.S.C. 8844
[New: 10/23/06]

[Defendant] is charged with possession of [controlled substance] on about [date]. It is against
federal law to have [controlled substance] in your possepsithout a valid prescription or order

For you to find [defendant] guilty of thirime, you must be convinced that the government has
proven each of these things beyond a reasonable doubt:

First, that [defendant] on or about that date possessed [controlled substance], either actually
or constructively;

Secondthat [he/she] did sknowingly and intentionally; and

[Third, that [he/she] did not possess the controlled substance pursuant to a valid prescription
or order}

The word Aknowinglyo means that the act was do
mistake or accient.

The term ApossessoO means to exercise authorit
recognizes different kinds of possession.

[ AiPossessionodo includes both actual and constr
control of sométing on or around his person is in actual possession of it. A person who is not in
actual possession, but who has both the power and the intention to exercise control over something is
in constructive possession oof iint .t heVhee nienvsetrr ulc
actual as well as constructive possession.]

[ APossessiono [al so] includes both sole posse
actual or constructive possession, possession is sole. If two or more pel@@nacshal or
constructive possession, possession is joint.

instructions, | mean joint as well as sole possession.]

22C



4.21.846 Conspiracy, 21U.S.C. § 846
[Updated 6/1402]

See Instruction 4.18.371).
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4.21.853 Drugso Forfeiture, 21 U.S.C. 83853
[Updated 9/11/09

In light of your verdict that [defendant] is guilty of the [drug crime], you must now also decide
whether [he/she] should surrender to the government [his/her] ownership inteeestimproperty
as a penalty for committing that <cri me. We ¢

On this charge, federal law provides that the government is entitled to forfeiture, if it proves, by a
preponderance of the evidence, that the property in question wae@soof the crime or derived
from proceeds of the crime.

Note that this is a different standard of proof than you have used for the [drug crime] clAarges.
Apreponderance of the evidenceodO means an amour
more likely true than not true. It is not proof beyond a reasonable doubt.

AProceedsod are any property that [ defendant]
crime.

If the government proves that property was acquired by [defendanipdbe period of the [drug

crime] or within a reasonable time after such period and there was no likely source other than the
[drug crime] for the property, you may presume that the property is proceeds or traceable to the
proceeds of the [drug crime]. Yaonay presume this even if the government has presented no direct
evidence to trace the property to drug proceeds, but you are not required to make this presumption.
[Defendant] may present evidence to rebut this presumption, but [he/she] is not regpiressent

any evidence.

While deliberating, you may consider any evidence admitted during the trial. However, you must not
reexamine your previous determination regardi-r
previous instructions concergronsideration of the evidence, the credibility of witnesses, your duty

to deliberate together and to base your verdict solely on the evidence without prejudice, bias or
sympathy, and the requirement of unanimity apply here as well.

On the verdict forml have listed the various items that the government claims [defendant] should
forfeit. You must indicate which, if any, [defendant] shall forfeit.

Do not concern yourselves with claims that others may have to the property. That is for the judge to
detemine later.
Comment

(1)  This forfeiture instruction can be used fooshdrug offenses. 21 U.S.C883(a).
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2) The First Circuit has held that it is prope
of gross proceedsbtained by the defeadt as a result of his drug trafficking and is not reduced by

any amounts the defendant paid for the drugs he later sold or for any other costs or expenses he

i nc u rUnied Stabes v. Buccb82F.3d108, 12122 (1st Cir. 2009)emphasis in original)

(©)) The right to a jury trial on a criminal forfeiture count is not constitutiobidretti v. United
States516 U.S. 29 (1995). Instead, it is created solely by rule as follows:

Upon a partydés request in a case in whi
guilty, the jury must determine whether the government has

established the requisite nexus between the property and the offense

committed by the defendant.

Fed. R. Crim P. 32.2(b)(4). The language of the Rule seems to contemplate a bifurcated proceeding,
see als®000 Advisory Committee Note. Pkébretti First Circuit caselaw left bifurcation to the
trial | udgSedsqgUdiiedStateevt Desmara®38 F.2d 347, 3490 (1st Cir. 1991);
United States v. Maling737 F. Supp. 684, 705 (D. ¥& 1990)a f f 6 d .&nited Statesw.
Richard 943 F.2d 115 (1st Cir. 1991)nited States v. SaccocglEB8F.3d 754, 770 (1st Cir. 1995).

The First Circuit has held thApprendiv. New Jersey530 U.S. 466 (2000) does not disturb
theLibretti holding as it applies to forfeiture proceedin@nited States v. Keend41 F.3d 78, 85
86 (1st Cir. 2003)Apprendd s r equi rement s do itarestssuesppderyl t o c
US.C.853 because fAforfeiture i s6amtaspewtedo fasp
i mposed following conviction o$eeasdsitadSwmtesay.nt i v e
Hall, 411 F. 3d 651, Agpterdidid ot affeciGbrettio s 2I0®I5di r(di t hat
forfeitures are part of theestence alone .. To our knowledge, every other circuit to consider the
issue afteApprendhas reached the same conclusiono) (int
the First, Fourth, Fifth, Seventh, Ninth and Eleventh circuits). The FirstiChas not addressed
whetherUnited States v. Booke543U.S.220(2005) affects the vitality oLibretti, but caselaw
from other circuits hold that, liké\pprendi Booker does not apply to criminal forfeiture
proceedingsSeeUnited Statesv. Fruoet 411 F. 3d 377, 383 (2d Cir.
forfeiture [unden8 U.S.C.83554] s, simply put, a different ani
Libretti remains the determinative decision pBsbkel); Hall, 411 F.3d at 65%5 (holding that
Bookerdoes not nal |l ow][ ] us to turn our back on
(Libretti) 6 because cri minal 8f98)24iist uirae f[ournnd eaf 1i8n d
s ent e nUnited §tates v. Tedded03 F.3d 836, 841 (7thiCi. 2005) (AThere is
maximum forfeituresoApprendi and its successors, includidgoker do not al ter t hi

f

that fAthe sixth amendmdunderl8d.8@& 982]p(interaapcpations t o (o
omitted)

4) Rule32.2 seems to indicate that the question of a money judgment is for the court only, and
never for the jury. The text of 32.2(b) (1)
government seeks forfeiture of specgroperty, the court must deterine whether the government

has established the requisite nexus between the property and the offense. If the government seeks a
personal money judgmeithe court must determine the amount of money that the defendant has to
pay. O Fed. R.1)Cri2@.02Bh. (22nph@ls)i s added) . The
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determination for property: fAUpon a partyos r
guilty, the jury must determine whether the government has established the reguisteateeen

the property and the offense committed by the
referencetothejuy 6s rol e in a money judgment.

The advisory committee notes for the 2000 adoption support this distinction. After xplicit
taking no position on the correctness of allowing money judgments (the First Circuit permits them,
see, e.g.United States v. Candelat&ilva, 166 F.3d 19, 42 (1st Cir. 1999)), the notes go on to
prescribe different decisional rules for the diffedantls of judgments: when forfeiture of property
is asked for, the court determines the nexus; when a personal money judgment is asked for, the court

determines the amount . Fed. R. Crim. P. 32.2(
subdvi si on (b)) (4), ontyissee for the j@ysin sach eases wouldibe tieether the
government has established the requisite nexus:c

P. 32.2(b)(4), advisory domeniioh is maeéocf arolefdrte ( e mp
jury with respetto personal money judgments.

This distinction has been noted by some commentaeese.g.3 Charles Alan Wright, et
al., Federal Practice and Procedu@iminal 3d85 4 7 , at 448 .20@0@@ce3not( " Rul e
of fer any jury right in regards to psuprdganal m
145 4 ( A Tnbreght te a jungtrial of the forfeiture issue.if . the government seeks a personal
money judgmentinsteadofanr der f orfei ting specific assetso)
dealt with by the courts. Although there is room for some uncertainty, this seems to b& the be
interpretation of the rule.

) The First Circuit has held pesipprendithat the sandard of proof is preponderance of the
evidence. Keene 341 F.3d at 886 (refusing to applApprendd s r equi rements t

forfeitures, and holding that the preponder an
was pr op eUnited Stafes V. Ragaréd2 F.3d 641, 647 (1st Cir. 1996) (observing with
approval t hat fAal most every circuit that has

proof under section853 .isapr eponder ance of t hehowever,th&note. 0) )
apply to every type of forfeitureéSeel8 U.S.C82 253 (e) ( i Or @ Ehe Coarfshakor f e i
order forfeiture of property referred to in subsectionif(#)e trier of fact determinesqeyond a
reasonable doubthat such propertyisubj ect to forfeitured) (emph
Aperson who is convicted of an offense under t
involving a visual depiction. ., or who is convicted of an offense under section 2421, 242228

of chapter 117 [Transpoitr lllegal Sexual Activity]).

(6) The rebuttable psaimption comes from 21 U.S.C883(d).

) The rights of third parties are determined in an ancillary proceeding beforeghejitidout
ajury. 21 U.S.C. 853(n)(9; 2000 Advisory Comittee Note to Rule 32.2(b)(4).
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4.21.952 Importation of a Controlled Substance,
21 U.S.C. 88952, 960
[Updated: 3/26/08

[Defendant] is accused of importing [controlled substance]into the United States. Itis against federal
lawto import [controlled substance] into the United States. For you to find [defendant] guilty of this
crime, you must be convinced that the government has proven each of the following things beyond a
reasonable doubt:

First, that [defendant] imported [contled substance];
Secondthat [defendant] did so knowingly or intentionally; and

Third, that [defendant] knew that the [controlled substance] came from outside the United
States.

Comment

(2) In United States v. Geronim830F.3d67, 72(1st Cir. 2002), the First Circuit confirmed

that section 960 incorporates a scienter requi
actor of importing a controlled substance, the prosecution must prove that the accused knew the
drugs wer eTodmipab the ceutt camcluded that the government must prove that the
defendant knew the drugs were of foreign originUiited States v. Mejihozanq 829 F.2d 268

(st Cir. 1987), however, the court held that the defendant need not know the destoidtie

drugs. InMejia, it was not a sufficient defense that the defendant did not know that her flight from
Bogota, Columbia to Geneva, Switzerland, woul c
that the offense was complete the momergmiddnt, knowingly in possession of cocaine, landed in
this country with the contraband, regardl ess
planned termi nldsat262 her journey.o

(2) For a definition o214.Arkregardvid drgglcouiersselretedP at t er
States v. Ayalalapig 520F.3d66 (1st Cir. 2008), for use of circumstantial evidence to infer the
defendant #Aknowingly possessedo the controll e

(3)  Asthe First Circuit observed Beronimq A [ t Jihnep otretrédm i6s def i ned |
6any bringing in or introduction of [ an] arti
introduction constitutes an i mportation withi:
21 U.S.C. ®51(af 1 )330&.3d at72n.1.
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4.21.963 Conspiracy, 21 U.S.C. § 963
[New: 2/20/07]

See Instruction 4.18.371(1).
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4.26.5861(d) Possession of an Unregistered Firearn26 U.S.C. 85861(d)
[New: 1/14/09

[Defendant] is charged withossession of an unreggred firearm.lIt is against federal lavior
[defendant] to possess certain kinds of firearms that are not registered to [him/her] in the National
Firearms Registration and Transfer RecoFar you to find [defendant] guilty of this crime, the
governmehmust provesach otthe following things beyond a reasonable doubt:

First, that [defendanfnowingly possessed the firearm described in the indictment on about
the date charged

Second that the firearm was of a kind that is required to be regisiardae National
Firearms Registration and Transfer Record. | instruct you that a weapon that is [insert
relevant characteristics from 26 U.S.G&45 there are eight categories of firearms defined

in 8 5845(a) must be registered,;

Third, that [defendnt] knew that the firearm had these characteristcg; fhat it was an
operable shotgun (or could be restored to be openatite¢ither a barrel length less than 18
inches or an overall length less than 26 inches]; and

Fourth that the firearm wasot registered to [defendant] in the National Firearms
Registration and Transfer Record.

Thewordfikn owi ngl yo means that the act was done vo
mistake or accident. The government is not required to show then@eit] knowingly violated the

law or knew that registration was required, but it must prove beyond a reasonable doubt that
[defendant] knowingly possessed the firearm and knew that it was [insert relevant characteristics].

The termfipo s s e s s 0 nreise awhority,odonenior® or control over something. It is not
necessarily the same as legal ownership.

[Possession includes both actual and constructive possession. A person who has direct physical
control of something on or around his or her perstimais in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession of i1
instructions, Imean actual as well as constructive possession.]

[Possession [also] includes both sole and joint possession. If one person alone has actual or
constructive possession, possession is sole. If two or more persons share actual or constructive
possession@s session i s joint. Whenever | have usecf
mean joint as well as sole possession.]



Comment

Q) AThe statute of convi ct i oStapled? Onited.Sate®ll 58 6 1 (
U.S. 600 (1994) requires only that a defendant have knowledge that the weapon has the
characteristics which subject it to registration, rather than knowledge of the registration requirement.
Staples511 U.S. at 61-89. The prosecution thus must prove onlythattheddfa nt knew O of
characteristics of his weapon that br[ought]
knew the weapon was subject to a UnitedgStateswvc at i on
Giambrq 544 F.3d 26, 29 (1st Cir. 200@)uotingStaples511 U.S. at 615 n.11).
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4.26.7201 Income Tax Evasion, 26 U.S.C. 201
[Updated 12/1/08]

[Defendant] is charged with attempting to evade and defeat the [assessment][payment] of [his/her]
federal income taxes for [tax year]idtagainst federal law to try to evade or defeatahsessmeht
[paymentof f eder al i ncome tax. AAssessment o i s t1}
liability. For you to find [defendant] guilty of this crime, the government must gravéllowing

things beyond a reasonable doubt:

First, that [defendant] owed substantially more federal income tax for the year[s]
[ ] than was indicated as due on [his/her] federal income tax return, or
substantially more than zero if [he/$lfiled no return;

Secondthat [defendant] willfully attempted to evade or defeat the [assessment][payment] of
this tax; and

Third, that [defendant] committed an affirmative act in furtherance of this willful attempt.
The government need not provetthat he | nt er nal Revenue Service

A person may not be convicted of attempting to evade or defeat the federal income tax
[assessment][payment] on the basis of a withimissionalone, such as mere failure to file a Form

1040 or mere failure to pay the tax due; he or she must have undertaken an affirmative act of
evasion. The affirmative act requirement can be met by the filing of a frivolous tax return that
substantially understates taxable income, by the filing of a false YA64, or by other affirmative

acts of concealment of taxable income such as keeping a double set of books, making false entries or
alterations or false invoices or documents, destroying books or records, concealing assets or covering
up sourcesofincome handl i ng onedés affairs so as to avo
conduct whose likely effect would be to mislead the Internal Revenue Service or conceal income. If
a motive to evade or defeat the tax assessargratymenplays any part imn affirmative act, you

may consider it even if the affirmative act serves other purposes as well, s{jofivasy,
concealment]

To prove that [defendant] acted Awill fully, o t
on him, thafhe/'she]knew of the duty, and that he voluntarily and intentionally violated that duty.

Federal law imposes the following dutig$nsert relevant duties]

If [defendant] acted in good faitthe'lsheldi d not act will fully. The |
stateof mind, as with all other elements of the crime, rests with the governifiastis a subjective
standard:what did [defendant] actually believe, not what a reasonable person should have believed.
However, you may consider the reasonableness of tie¢ibeleciding whether [defendant] actually

held the belief. Innocent mistakes caused by the complexity of the Internal Revenue Code or
negligence, even gross negligenasen o t enough to meet the fAwil |l f

22¢



philosophical disagreemewith the law or a belief that the tax laws are invalid or unconstitutional
does not satisfy good faith and does not prevent a finding of willfulness. You must, therefore,
disregard views such as those no matter how sincerely they are held. Ity thieesdtery person to

obey the law.

A state of mind may not ordinarily be proven directly because there is no way of directly scrutinizing
the workings of the human mind. In determining what [defendant] knew or intended, you may
consider any statemerjtse'she]made or thingghe/she]did and all other facts and circumstances in
evidence that may aid in your determinatior l@&her] state of mind. You may infer, but you
certainly are not required to infer, that a person intends the natural and praba#quences of acts
knowingly done. Itis entirely up to you, however, to decide what facts are proven by the evidence.

[In deciding whether [defendant] knew of a duty, you may infef{tre&ghe]had knowledge of it if

you find thaf he/'she]deliberdely closed his/her]eyes to something that otherwise would have been
obvious to[him/her]. In order to infer knowledge, you must find that two things have been
established. First, that [defendant] was aware of a high probability that the duty eSistedd,

that [defendant] consciously and deliberately avoided learning of the duty; that is to say, that
[defendant] willfully madghimselfherself]blind to the existence of the duty. Itis entirely up to you

to determine wheth¢he'she]deliberatelyclosed his’her]eyes to the duty and, if so, what inference,

if any, should be drawn. Merecklessnessiegligence or mistake in failing to learn of the duty is
not sufficient. There must be a deliberate effort to remain ignorant of the duty. Bodyoot find

that [defendant] acted willfully if you find thflhe/'she]actually believed thghe'she]had no duty

and thafhig’her] belief was not based on philosophical disagreement with the tax laws or a belief
that the tax laws are invalid or uncangional ]

Comment

(1)  This instruction covers twdistinct felony crimes undesection7201. A defendant may be

charged with a #dAwillful attempt to evade or
O6payment 6United Staes v. Hoga861 F.2d 312, 315 (1st Cir. 1988) (citiBgnsone v.

United States 380 U. S. 343, 354 (1965)) . AdT his el e me
sufficient on thatpintt o i nstruct the jJjury that to @onvict

substanti al t aUnited States \a &tidrho®h40 F.3dd9, 2o(@st Cir. 2008). Itis
incorrect to charge the jury fithat being a per
Id.

(2) The definiti on iothisifsawt®renascraitedby efergncevoaU.S.C.

86203 and 7 C.F.R. 801.6203l, whi ch toget her describe the AM
definition is also supported by case laBeeln re Western Trading Ca340 F. Supp. 1130,
1133(D.Nev.1 9 7 A)n (alssessment i s an admini s;Untedt i ve d
Statew. Toyota of Visalia772 FSupp. 481,488 (E.LC a | . ASsé&dIment, (ndler the Code, is
essentially a bookkeeping notation made when the Secretary or lyatdedstablishes an account
against the taxpayer on the tax rolls. 0).
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(3)  This instruction does not cover an evasion of payment charge arising out of an alleged
attempt to evade paymentithoutunderreporting income. For example, the instruction dogs no
address a scenario in which the defendant filed an accurate return, failed to pay the tax owed, and
took at least one affirmative step in furtherance of the evasign¢oncealing assets). The First

Circuit has not considered such a case, butotherc ui t s have comccurataled t h
returns [does] not preclude. prosecution under 8201 for...subsequent willful acts of
attempting to evade payment of the taxesc o mput ed on tUniied $tates et ur ns
Schoppert362 E3d 451, 456 (& Cir. 2004). See alsdJnited States v. McGill964 F.2d 222, 230

(3d Cir. 1992)United States v. Conle$26 F.2d 551, 556 (7 Cir. 1987);United States v. Hogk

781 F.2d 1166, 11706 Cir. 1986).

4) The felony of tax evasion undsection7201 is distinguishable from the misdemeanor of

failing to file atax returnundesection7 203 i n t hat it nempttoievade®r an af
def eat SansoxeBB U.D at 351See als?nited States v. WaldecR09 F.2d 55559 (1st
Cir. 1990). A mer e wi l |l f ul fail ur eSansone30alyS. a 35t.a x 0 |

ASection 7201 encompasses two kinds of affirm
evasi on o United Stateses.nMicGillB64 F.2d 22, 230 (3d Cir. 1992).

The list of affirmative acts is by way of illustration, not limitation, and comes 8pi@s v.
United States317U.S492, 499 (1943) (nkeeping a doubl e
alterations, or false invoices or docents, destruction of books or records, concealment of assets or
covering up sources of income, handling of one's affairs to avoid making the records usual in
transactions of the kind, and any conduct, the likely effect of which would be to mislead or to
co n ¢ e &dealdcawnv.United States 355 U.S. 339, 343 n.5 (1958
was in general accomplished by delaying disclosure of income tax liabilities through the filing of
returns from 5 to 15 months late; by failing to withholdoime taxes on salaries; by concealment of
the individual assets of [the defendants]; and by the misappropriation, conversion and diversion of
corporat McGillsseb6d. &) 2d at 230 ( A Apayimentnoladeé:i ve ac
placing assets in éhname of others; dealing in currency; causing receipts to be paid through and in
the name of others; and causing debntedSthtes be pe
v. Johnson893 F.2d 451, 453 (1st Cir. 1990)i(g false W4); Waldeck 909 F.2cat559(filing a
false W4 and subsintially understated returnsRelying on the previously cited language from
Spies the Court of Appeals for the First Circuit held that because section 7201 prohibits conduct that
mi sl eads ornt eadamrdcdalud , h oa i mlsitUnitecStaiesvriSchuss2dhFot a p p |
A p p 3B&, 34849 (1st Cir. 2008Junpublished) Specifically, thecourt stated that unlike the crimes
of perjury, false statement sguaaad thesstatst¢ covers& i o n
broader range of conduct than [theldproposed |

Al f tetasionmatixe plays any part in such conduct the offense may be made out even
though the conduct may also serve otherpuo s es such as conS8pegldlment o
U.S. at 499 An affirmative act need not be illegal, so long as the act is done with the intent to evade
taxes. SeeUnited States v. Boks 174 F.3d 950, 956 (8th Cir. 1999) (citiBpies 317 U.Sat
499);United States. Jungles 903 F. 2d 468, 474 (7th Cir. 199
activityinrandof-i t sel f, can serve as an Oaf B720lhEst i ve a
done with thantent to evade income tax@gmphasis in original).
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5) A lesser included offense instructiondersection7203is warranted when the elements of

the lesser offense are a subset of the elements in the greater difeelSehmuckv. United States

489 U.S.705,71518(1989)( i [ eldmeres test. . permits lesser offense instructions only in

those cases where the indictment corstétile elements of both offenses .0 Id. at 718) . AnWher e
there is, in a8 7201 prosecution, a disputed issue of fact as to the existence oédheésite
affirmative commission in addition to thé’/803 omission, a defendant would, of course, be entitled

to a lesseincluded offense charge basan 87 2 0 Fansone380 U.S. at 351See alsdJnited

States v. Snydei766 F.2d 167, 171 (4th Cit985);United States v. Buckleyp86 F.2d 498504

(5th Cir. 19B); United States v. Rosenthd54 F.2d 12521255 (2d Cir. 1972)But seeUnited

States v. Becker965 F.2d 383, 391 (7th Cir. 1992) (finding that failing to file a return is not
necessarfor the completion of the offense of tax evasion usdetion7201, thereforesection/203

is not a lesseincluded offense asection7201);United States v. Nichaol® F.3d 1420, 1422 (9th
Cir.1993) (percuem) (f ai l i ng t o fcielses aar itlayx irnectluuwdne d & inn
evasion).

(6) The government must prove the existence of a tax deficieBepsone380US at 351

(A[ T] he eT2elme wilfuiness; the ekistence of a tax deficiency; and an affirmative act
constitutngan evasion or attempted evasi obawndd5 t he t
U.S. at 361United States v. Georgé48 F.3d 96,98 n.2¢iCi r . 2006 ) . I n pl ace
deficiency, o0 the First Cirowmialt ¢ a@ame dillaitech nuas e svi
States v. Sorrentin@26 F.2d 876, 879 ¢1Cir. 1984) (citingSansone 380 U. S. at 35
elements battempted tax evasion undei7801 are (1an additional taxdue and owing, (2an

attempt to evade or defeat theat, and (3wi | | f ul ness. 0) . I n a case in
whether a deficiency existed, the Supreme Court held that a recipient of a corporate distribution who

is fiaccused of cr i mi na-bf-capitalxreatnena [foi tlodistribotiany c | ai 1
without producing evidence that either he or the corporation intended a capital return when the

di stri but iBoulware\ @nited Statablo. 061509, 552 U.S421(slip op at 1)(2008).

(7)  Althoughsection7201 doesnotcontasmn e x pl i ci t fAsubstantial ity
require the government to prove that the amount of tax evaded was subsgagiat.g.United
States v. Gonzale58 F.3d 506, 509 (10th Cir. 199R0man 938 F.2cat1571;United States v.
Goadyear 649 F.2d 226, 227 (4th Cir. 198United States v. Burkha®01 F.2d 993, 995 (6th Cir.
1974); McKenna v. United State®32 F.2d 431, 436 (8th Cir. 1956But seeUnited States v.
Marashj 913 F.2d 724, 7336 (9th Cir. 1990). The First Circugtppears to follow this majority
approach SeeSorrenting 726 F.2cat879, 880 n.1 (citingynited States v. Nuna@36 F.2d 576 (2d
Cir. 1956) (showing that a substantial tax was evaded required genersdigtion7201 cases))
(showing of substantiajitrequired under natorth method of proof)Jnited States v. Morsd91
F.2d 149, 152.3 (1st Cir. 1974) (showing of a substantial discrepancy required undeildjamits
method of proof). But the Government need not prove the exact amouriiduse 491 F.2d at
152 n.3;Sorrenting 726 F.2d at 880 n.(titing Nunan 236 F.2d 576)

@8 AWillfulnesso i s an el e mergdt070That@emmyasbeaen me u |
defined in the context of cri mi npaolethatdhelaw as e s
imposed a duty on the defendant, that the defendant knew of this duty, and that he voluntarily and
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intentional | y CheekolUaitedkSthte498 431920201 (3991)5ee alsdnited
States v. Lavoie433 F.3d 95, 98Lst Cir. 2005)United States v. Bouleri¢&25 F.3d 75, 80 €t
Cir. 2003) (AThe government need not presen
evidence of will ful ness c arUniteceStateuvf Zighi, ¢80 E.3dt t

t
(o]

(
S

71, 78 (BtCi r . 1999) (ASol e e taxexrixmtl reqeiredwueder&@n le.ndt) ;t o
United States v. Olbre61 F.3d 967, 970 (1st Cir. 1995). Mistake, negligence and gross negligence

are not sufficient to meet the willfulnessyuirement of these tax crimedogan 861 F.2d at 316;
United States v. Aitker755 F.2d 188, 1993 (1st Cir. 1985). The government has the burden of
Ainegating a defendantdos claim of ignorance
of thelaw, he had agoetaithb e |l i ef t hat he was not violatin
Cheek 498 U.S. at 202. The cdureed not include lack of godaith as a separate element of the
offense.ld. at 201 (quotingynited States. Pompamio, 429 U.S. 10, 13 (197@per curiam)) it We

of
g

.

C

conclud¢]t hat after i nstr uc fanmadyitionghiestryctiom om goodifaithvi | | f

was unnecessary. 60) . -f aA tdhe fdeenfdeannste hfiawsh eat hvearl i odr

ormaunder standing i s thaf20X See alséhitkgn, 755%eF2d at h98D | e .

0

However, philosophical objections to tax laws and beliefs that the tax statutes are unconstitutional

are irrelevant to the issue of willfulneddnited States. Bonneay 970 F.2d 929, 9a332 (1st Cir.
1992) (citingCheek 498 U.S. at 206).

(9) Reliance on advice of counsel or an accountant is a defense that goes to the question
willfulness. United States v. Charroug F.3d 827, 831 (5th Cir. 1998)nited Sates v. Kelley864
F.2d 569, 572 (7th Cir. 1989AIthough the First Circuit has not spoken directly to this proposition,

of

it has said that such reliance is a defense to knowingly making a false statement under oath in a

matter relating to naturalizatioBoufford v. United State239 F.2d 841, 845 (1st Cir. 1956). This

line of caselaw stems from a 1908 Supreme Court opinion in which the Court said that the following
acec

jury charge fAwent as far i n favor «@d]togh e
consistent:ly with righto

[I]f @ man honestly and in good faith seeks advice of a laagd¢o

what he may lawfully do. ., and fully and honestly lays all the facts
before his counsel, and in good faith and honestly follows such
advice, relyng upon it and believing it to be correct, and only intends
that his acts shall be lawful, he could not be convicted of crime which
involves wilful and unlawful intent; even if such advice were an
inaccurate construction of the lavBut, on the other hah no man

can wilfully and knowingly violate the law, and excuse himself from
the consequences thereof by pleading that he followed the advice of
counsel.

Williamson v. United State®07 U.S. 425, 453 (1908).

The defendant mustoshmecéshatytthe tmé ocaecmaaunt e

the accountant bef Odnites Statesn. OeSmoss F.3db6A, 5aldlst Cic e .

0

2007, Janeiro v. Urolog,jca%7 SerIJcery3®r oiIdHd ABstdnC

of goodfaith reliance on advice is not available to one who omits to disclose material information to
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advisors or dictates i mprudent outcomes to ad\y
the defense See, e.g.United States v. Bishg@91 E3d 1100 (9th Cir. 2002)nited States v.
McClatchey 217 F.3d 823, 832 (10th Cir. 2000nited States v. Evangeliste?2 F.3d 112 (2d Cir.
1997);Charroux 3 F.3d 827Liss v. United State®915 F.2d 287, 291 (5th Cir. 1998klley, 864

F.2d 569United States v. Meye808 F.2d 1304 (8th Cir. 198)nited States v. Mitchelt95 F.2d

285 (4th Cir. 1976).Sand et al . suggests the following c
requirements:

[Defendant] has introduced evidence showing that he tedsuith

an [accountant or attorney] prior to the preparation of the tax return in

guestion, and that the return was prepared pursuant to that advice. If

you find that [defendant] sought the advice of an [accountant or

attorney] whom he considered congrdt and made a full and

accurate report to that [accountant or attorney] of all the material facts

available to him, and acted strictly in accordance with the [accountant

or attorney] o6s advice without having an:
that the adviceavas incorrect, then you must find [defendant] not

guilty.
Sand, et al., Instruction 53

(10) In the First Circuit, the court may add an instruction on conscious avoidance or willful
blindnessven afteCheekwith respect to the duty to pay taxesited States v. Anthon$45F.3d

60, 6466 (1st Cir. 2008), or with respect to the falsity of tax return stateméiiged States v.
Griffin, 524 F.3d 71 (1st Cir. 2008). Other circuits agee, e.gUnited States v. DeaA87 F.3d

848, 851 (11th @i 2007) (per curiam}Jnited States. Bussey942 F.2d 1241, 1248th Cir. 1991)

( @heekdid not involve a willful blindness instruction and is therefore irrelevant to [a]ubillf
bl i ndness i s Bnited Statew. \@igepbakaril4 FG3YJ 10221027 (5th Cir. 1994);
United States. Hauert 40 F.3d 197, 203 (7th Cir. 199 United States. Willis, 277 F.3d 1026,
103132 (8thCir.2002)I t i s not error to Anthony54bm3eatebr d nr
66. The instructiosin these pos€Cheekcases, however, make it clear that willful blindness is not to
be used as a substitute feillfulness.

(1) The | anguage dAlt is the duty of evetaly per s
Modern Federal Jury InstructiaghsCriminal, Inst 59-8 (2006).
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4.26.7203 Failure to File a Tax Return, 26 U.S.C. 203
[Updated 3/3/08]

[Defendant] is charged with willful failure to file a tax return for the year[s] | |. Itis against
federal law to engage in such conduct. For you td fadefendant] guilty of this charge, the
government must prove each of the following three things beyond a reasonable doubt:

First, that [defendant] was required to file an income tax return for the year|[s] | I;

Secondthat [defendant] failed tol& an income tax return for the year[s] in question; and

Third, that [defendant] acted willfully.
To act dAwill fullyd means to violate voluntari/l
as a result of accident or negligence.

Comment

(1) Failure to file a tax return undesection7203 is a misdemeanor. In the appropriate
circumstances, the charge can be used as a lesser included offense for the crime of willful tax evasion
undersection7201. SeeSpies v. United State817 U.S. 492497-99 (1943).i Wi | | f ul but p
neglect of the statutory duty may constitute the lesser offense, but to combine with it a willful and

positive attempt to evade tax in any manner or to defeat it by any means lifts the offense to the
degr ee o0ld at499.ISeeralgGadsone v. United Stajed80 U.S. 343, 351 (1965).

(2) See Comment to Instruction 4.26.7201 (Income Tax Evasion) for a discussion of willfulness,

good faith, and deliberate ignorance in the context of tax cri®es.alsdJnited Sates v. Turano

802 F.2d 10, 11 (1st Cir. 1 9 8 6 )-faith deferssé didmgt t h a't
Ai mproperly inject[ ] an objecti v gnitedlSaateseynt 1 nt
Sempos 772 F.2d 1, 2 (1st Cir. 895 ) (AFi nanci al .o.do ndtauleeositt i ¢ p |
willfulness .... 0) .

(3)  Undersection7203, it is also a misdemeanor to willfully fail to pay any tax or estimated tax
owed, or to willfully fail to keep records or supply information as rexliby statute or regulation.
See?26 U.S.C. §7203;Spies 317 U.S. at 498. The instruction can be modified to cover any of these
charges.
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4.26.7206 False Statements on Income Tax Return, 26 U.S.C7806(1)
[Updated 4/18/08]

[Defendant] is chargedith willfully filing a false federal income tax return. It is against federal law
to engage in such conduct. For you to find [defendant] guilty of this charge, the government must
prove each of the following things beyond a reasonable doubt:

First, tha [defendant] made or caused to be made, a federal income tax return for the
year in question that [he/she] verified to be true;

Secondthat the tax return was false as to a material matter;
Third, that [defendant] signed the return willfully and knogvihwas false; and

Fourth that the return contained a written declaration that it was made under the penalty of
perjury.

A fimaterial o matter is one that is I|ikely to ¢
or influence the IRS inasrying out the functions committed to it by law, such as monitoring and
verifying tax liability. A return that omits material items necessary to the computation of taxable
income is not true and correct.

AWi I I full yo means a ionoflaknowntéegayduty.i nt enti onal vi

Comment

(1) The elements come directly frodnited States v. Bouleric@25 F.3d 75, 780 (1st Cir.

2003). They are somewhat redundant and arguably depart from the statutory language (which
applies t o any makesamwkubscribg¢swary returh, statémient, or other document,
which contains or is verified by a written declaration that it is made under the penalties of perjury,
and which he does not believe to be true and correct as to every material mattéd. at 79), but

it seems safest to use the elements as approved. The four elements have a long lineage (see string
citation inBoulericg and seem to gback to a charge by Judge Shadur, approved by the Seventh
Circuit in 1982. United States v. Oggoia678 F.2d 671, 673 (7th Cir. 1982).

(2) Materiality is a question for the jury, and the definition of materiality here comes largely from
United States v. DIRic&/8 F.3d 732, 7386 (1st Cir. 1996)See alsdJnited States v. Griffir624

F.3d71, 7677 (1st Cir. 2008).The standard is objectivélnited States v. Romanow09 F.2d 26,

28 (1st Cir. 1975) . The government need not
Griffin, 524 F.3d at77 n.3, Boulerice 325 F.3d at 82.

(3) Thedefinton of A wi | Bouleritel335d-.3d as 80Accom @riffin, 524F.3d at
77-78. See Comment to Instruction 4.26.7201 (Income Tax Evasion) for a discussion of willfulness,
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good faith, and deliberate ignorance in the context of tax cringee ale United States v.

Pomponio 429 U.S. 10, 113 (1976)United States v. Bisho@g12 U.S. 346, 360 (1973)nited

Statesv. Drape 668 F. 2d 22, 26 (1lst Cir. 1982) (Al n
6chooses to keep hi riexeettthattheretumfi ar mad ud $ i tco etnh e
Katz v. United States321 F.2d 7, 10 (1st Cir. 1963)) (alteration in original)).

(4) The defendantds signature on the tax retur:
he or she read ¢#hreturn and knew its contentdnited States v. Olbre§1 F.3d 967, 971 (1st Cir.
1995);Drape 668 F.2d at 26Romanow 509 F.2d at 27.

(5) The instruction can be modified to apply to a willful omission of material facts on a tax
return. SeeSiravo v United States 377 F. 2d 469, 472 (1st Cir.
material items necessary to the computation of
section 7206.0) .

(6) A[ T] he i ntent to i nduce genemn orniondeceive theel i an
government isiotan element of 26 U.S.C.806(1)o0 Griffin, 524F.3d ai81 (emphasis original)



4.26.7212 Attempts to Interfere with Administration of Internal Revenue Laws,

26 U.S.C. §7212(a)
[New: 11/26/08]

[Defendantis charged withcorruptly/forcibly] trying to obstruct or impede the administration of
Internal Revenue Laws on about [date]. Itis against federal law [corruptly/forcibly] to try to obstruct
or impede the administration of Internal Revenue laws.y&orto find [defendant] guilty of this
crime, the government must prove the following things beyond a reasonable doubt:

First, that on about the date charged, [defendant] did something in an effort to obstruct or
impede the due administration of the InrRevenudaws in the manner charged; and

Secondthat[he'she]did so [corruptly/forcibly].

[To act Acorruptlyd means to act with the int
financial gain either for oneself or for another.

[ To acitblif®drmeans to act with the intent to ceé
To Aobstruct or i mpeded means to hinder, inte

The government does not have to prove that the effort succeeded.

Comment

(1) The esseml elements are crafted froni7¥®12(a).In United States v. Marek48F.3d147,

150( 1 st Cir . 2008) , the court said: it he pl ai
requiring proof that the defendant crruptly, 2)endeavored, 3p obgruct or impede the due
administration of the I nternal Revenue | aws. 0

2 The definition of United Statesw. Reéelvegsa F.2d 98,6988 (Sthr o m

Cir. 1985). Other circuits have used this definition as vgde, e.gUnited States \WMcBride, 362

F.3d 360, 372 (6th Cir. 2004)nited States v. Kellyl47 F.3d 172, 177 (2d Cir. 199&)nited

States v. Winchell129 F.3d 1093, 1098 (10th Cir. 199@nited States v. Valenti21 F.3d 327,

331 (7th Cir. 1997)Jnited States v. MitchelP85 F.2d 1275, 1278 (4th Cir. 1998ited States v.

Dykstrg 991 F.2d 450, 453 (8th Cir. 1998)ited States v. Popki®43 F.2d 1535, 1540 (11th Cir.

1991) . The First Circuit has ,sadugegded8UShCGt t he
§1503(a); s fisi mply having the i mpr op eUnited8tatesv.e or
Brady, 168 F.3d 574, 579 n.3 (1st Cir. 1999) (quoting 2 Sand, eMaldern Federal Jury
Instructions Instr. 466, at 4624 (1998)).

(3) Thedefinitionofif or ci bl y o | i s isdedveddmectly from ghe statue.t26 uct i ¢
U.S.C. §7212(a).
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4 The definition of Aobstruct or i mpedeodo is ¢
Law Dictionay (8th ed. 2004). The Eleventh Circuitdeies fAobstruct or | mped
prevent or delay, or make more difficult, the due adnrtistn of the Internal Revenug ws . 0 11th

Cir. Pattern Jury Instr. 97 (2003) (criminal cases) (citing no authority for its definition).

5) It is suffident to prove an attempt to impe&dé need not be successfullnited States v.
Rosnow 977 F.2d 399, 410 (8th Cir. 1992).

6) A defendantds obstructing conduct need not
to violate §87212(a). SeeUnited States v. Bostigrb9 F.3d 474, 479 (4th Cir. 1995).




4.31.5322 Money Launderingd lllegal Structuring,
31 U.S.C. 886322, 5324
[Updated 8/25/04

[Defendant] is charged with violating that portion of the federal money laundering statute that
prohibits structuring a transaction to avoid reporting requirements. It is against federal law to
structure transactions for the purpose of evading the reporting requirements. For [defendant] to be
convicted of this crime, the government must prove the follgwimgs beyond a reasonable doubt:

First, [defendant] structured or assisted in structuring [attempted to structure or assist in
structuring] a transaction with one or more domestic financial institutions; and

Second[defendant] did so with the purpasieevading the reporting requirements of federal
law affecting the transactions.

Federal law requires that transactions in currency of more than $10,000 be reported by a financial
institution to the Internal Revenue Service.

A [withdrawal; deposit; et¢from a | | is a financial transaction.

Comment

(2) Congress deleted the statutory willfulness requirement for structuring offenses in response to

t he Supr eme CRaizlaftv.dsitedStas16 W.D. 135,i1387 (1994) (holding tat

the government mu st prove not only the defeni
reporting requirements, but also the d8deendant
Act of Sept. 23, 1994, Pub. L. No. 1835, 8411, 108 &t. 2160, 2253¢odified at31 U.S.C.

885322(a) & (b), 5324(ckee alstunited States v. MoraleRodriguez467F.3d1 (1st Cir. 2006);

United States v. Hurleys3 F.3d 1, 14 n.2 (1st Cir. 1995). The amendments restore:

the clear Congressional intethiat a defendant need only have the
intent to evade the reporting requirement as the sufficient mens rea
for the offense. The prosecution would need to prove that there was
an intent to evade the reporting requirement, but would not need to
prove that thelefendant knew that structuring was illegal. However,

a person who innocently or inadvertently structures or otherwise
violates section 5324 would not be criminally liable.

H.R. Conf. Rep. No. 652, 103d Cong., 1st Sess. 147, 194 (18fdnted in1994U.S.S.C.A.N.

1977, 2024. (For criminal acts after Septent#r1994, the amendments also moot the debate over
whetherUnited States v. Avers@84 F.2d 493 (1st Cir. 1993jacated and remandddonovan v.

United States510 U.S. 1069 (199, whichhadh el d t hat Areckl ess disre
satisfy the now defunct willfulness requirement, surviRedzlaf SeeUnited States v. Londo66

F.3d 1227, 1245 (1st Cir. 1995) (Torruella, J., dissenting)).
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(2)  Therequirements for currency transactieports are set forth at 31 U.S.G3 3; 31 C.F.R.
§103.22 (1997).
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4.42.408(a)(7)(B) Social Security Fraud, 42 U.S.C. 808(a)(7)(B)
[Updated 6/14/10]

[Defendant] is charged with social security fraud. It is against federal law to engaggain so
security fraud. For you to find [defendant] guilty of this crime you must be convinced that the
government has proven each of these things beyond a reasonable doubt:

First, that [defendant] willfully and knowingly represented to someone, for appge, that
the social security number described in the Indictrhadtbeen assigned to [him/her] by the
commissioner of social security;

Secondthat the social security number, in fact, had not been assigned to [defendant]; and

Third, that [defendaftmade such representation with the intent to deceive.

Comment

(1) There are other forms of social security fra@d ( using a social security number obtained
on the basis of false information; altering or counterfeiting; buying or selling, 42 8.808(a)(7).

(2) SeeUnited States v. Mannin@55 F.2d 770, 773 (1st Cir. 1992) (construing precursor
provision, 42 U.S.C. 808(g)(2)).

B The Afor any purposeodo | anguagseaswemanancl| ude
fugitive from justice.United States v. Persichilb08F.3d34, 39(1st Cir. 2010) (prosedon under

§408(a)(7)(C). The statute also includes specific p
any other epswrcphoparpos@ni s df owythingbfealupftompngse of
per s @arsichlihel d that the word Apersonod includes
include the purpose olfl.at8738(anden 8408@)(7HC).dr i ver 6 s |
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4.467053 Possessing a Controlled Substaedn Board a Vessel Subject to United
States Jurisdiction With Intent to Distribute,

46 U.S.C. §70503(previously 46 U.S.C. App. £903)
[Updated 12/1/1Q

[Defendant] is charged with illegally possessing [controlled substance] while on board a vessel
subject to United States jurisdiction, intending to distribute it to someone else. It is against federal
law to have [controlled substance] in your possession while on board a vessel subject to United
States jurisdiction, with the intention of distribugimll or part of the [controlled substance] to
someone else. | have determined that [name of vessel] was subject to United States jurisdiction on
[date charged]. For you to find [defendant] guilty of this crime you must be convinced that the
government &s proven each of these things beyond a reasonable doubt:

First, that on the date charged [defendant] was on board [name of vessel] and at that time
possessed [controlled substance], either actually or constructively;

Secondthat [he/she] did so withspecific intent to distribute the [controlled substance] over
which [he/she] had actual or constructive possession;

Third, that [he/she] did so knowingly and intentionally.

The term Apossesso mMeans to exer cing.€elfhedawt hor it
recognizes different kinds of possession.

[ APossessionod includes both actual and constr
control of something on or around his or her person is then in actual possession of it. A person who

is not in actual possession, but who has both the power and the intention to exercise control over
something is in constructive possession of i
instructions, | mean actual as well as constructive possession.]

[ APossessiono [al so] includes both sole posse
actual or constructive possession, possession is sole. If two or more persons share actual or
constructive possession, possession is joint. Wheneveelhavs ed t he word fAposs
instructions, | mean joint as well as sole possession.]

Comment
Q) The statute provides:
Jurisdiction of the United States with respect to vessels subject to this
chapter is not an element of an offense. Juignhial issues arising
under this chapter are preliminary questions of law to be determined

solely by the trial judge.

245



46 US.C.8 050 4. The effect was Ato remove from t
United States v. Gonzale211 F.3d 40, 443 (1st Cir. 2002¥5ee alsdJnited States v. Braya@l89

F.3d 1, 8 (1st Cir. 2007) (error to let jury hear testimony regarding jurisdiction; harmless error in that
case);United States v. &driguezDuran 507 F.3d749, 774 (1st Cir. 2004)( A Th e ofi ssue
jurisdiction was for The Hissti €Circoutthas de
constitutional infirmityo i n r emdnitediStatesvhi s i s
VilchesNavarrete 523 F.3d 1, 19(1st Cir. 2008) (Lynt & Howard, JJ., concurring and for this

proposition givinghe opinion of the couyt The burden of proof on jurisdiction is preponderance of

the evidence United States v. Matelsuchi, 627F.3d1, 5(1st Cir. 2010).

(2) See Comment (2) to Instructidnl8.841(a)(1) concerning instructions in enhanced penalty
cases.
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PART 5 FINAL INSTRUCTIONS: DEFENSES AND THEORIES OF DEFENSE

5.01 Alibi [Updated 6/1402]
5.02 Mental State That Is Inconsgstt with the Requisite Culpable

State of Mind [Updated 6/14/02]
5.03 Intoxication [Updated 6/1402]
5.04 Justification: SeltDefense Duress, Necessity [Updated 5/2907)
5.05 Entrapment [Updated:3/17/10]
5.06 Insanity [18 U.S.C. §7] [Renumbered2/20/07
5.07 Abandonment [Re-numbered: 2/20/Q7
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5.01 Alibi
[Updated 6/1402]

One of the issues in this case is whether [defendant] was present at the time and place of the alleged
crime. If, after considering all the evidence, you have a reasonable doubt that [defendant] was
present, then you must @ifdefendant] not guilty.

Comment

A defendant is entitled to a special instruction that on the issue of alibi a reasonable doubt is
sufficient to acquitSee, e.gDuckett v. Godinez67 F.3d 734, 745 (9th Cir. 199B)nited States v.

Simon 995 F.2d1236, 1243 (3d Cir. 1993Wnited States v. Hicks/48 F.2d 854, 858 (4th Cir.
1984);United States v. Burs&31 F.2d 1151, 1153 (2d Cir. 1978)ited States v. Megnd50 F.2d

511, 513 (5th Cir. 1971).
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5.02 Mental State That Is Inconsistent with theRequisite Culpable State of Mind
[Updated 6/1402]

Evidence has been presented of [defendant] 6s
faith; abnormal mental condition; etc.]. Such | | may be inconsistent with [the requisite
culpable state of mind]. If after considering the evidence of | |, together with all the other
evidence, you have a reasonable doubt that [defendant] acted [requisite culpable state of mind], then
you must find [defendant] not guilty.

Comment

(@) This instruction may be given whenever the ¢
would tend to raise a reasonable doubt about the requisite culpable state @eelodited States

v. Batista 834 F.2d 1, 6 (1st Cir. 1987) (approving an irsttui on t h a tconfiderhtree j ur y
statements and acts of appellant or any other circumstance in determining his state of mind, and to
make sure that they were convinced beyond a reasonable doubt that appellant acted willfully and

k nowi ncfUnyted Ptatesv. Sturm 870 F. 2d 769, 777 (1lst Cir.
allow a conviction even though the jury may not have found that the defendant possessed the mental
state required for the cri me cctonisareinfarceneentp!| ai n
ofd not a substitute fér language instructing the jury on the exact mental state required for
conviction under the relevant statute.

2) A defendantdos abnor mal mental condition, I
raise a reasonable doubt that the defendant acted with the requisite culpable state of mind. As the
Court of Appeals for the First Circuit heldumited States v. Schneiddrl1 F.3d 197, 201 (1st Cir.
1997), dAin principl e tehdencethatadefendand altboegh nobinsdme,r t o
| acked the requisite state of mind. o Il n pra
relevance, potential for confusion, reliability and helpfulndds.

3) For a discusmme®nepti oim® fimaxhe general proyg
law is no defense, séited States v. Avers&84 F.2d 493, 5001 (1st Cir. 1993)vacated and

remanded on other groun@@onovan v. United Statgs10 U.S. 1069 (1994) (citi@heek v. United

States 498 U.S. 192, 199201 (1991)).




5.03 Intoxication
[Updated 6/1402]

You have heard evidence that [defendant] was
influence of alcohol or drugs or both. Some degrees of intoxication may peepenson from

having [the requisite culpable state of mind]. If after considering the evidence of intoxication,
together with all the other evidence, you have a reasonable doubt that [defendant] had [the requisite
culpable state of mind], then you mustdi[defendant] not guilty.

Comment

AVol untaryo intoxication may rebut proof of i
crime. United States v. SeweRl52 F.3d 647, 6561 (2d Cir. 2001)Jnited States v. Oakié?2 F.3d

1436, 1442 (8tiCir. 1993). The burden of proof to support the necessary intent, however, remains
with the governmentUnited States v. Burnd5 F.3d 211, 218 (1st Cir. 1994).Barns the court

declined to rule on whether intoxication is a diminished capacity siefearred by the Insanity

Reform Act of 1984, 18 U.S.C.%/. 15 F.3d at 218 n.4.
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5.04 Justification: Self-Defensg Duress, Necessity
[Updated 5/2907]

If you find that the government has proven beyond a reasonable doubt all the elementsmoéthe cri

you must then determine whether [defendant] has proven by a preponderance of the evidence that
[he/she] committed the crime only becausgusfification For you to find [defendant] not guilty

only because quistification,you must be persuaded ti@efendant] has proven each of these things

by a preponderance of the evidence:

First, [defendant] acted under an unlawful and immediate threat that would provoke a well
grounded apprehension of serious bodily injury or death;

Second [defendant] did nibrecklessly [or negligently] place [himself/herself] in such a
situation;

Third, [defendant] had no reasonable, legal alternative, that is, no chance both to refuse to
perform the criminal act and to avoid the threatened harm; and

Fourth [defendant] conmitted the crime only because of the threat.

fiPreponderance of the evideidds evidence that considered in light of all the facts, leads you to
believe that what [he/she] claims is more likely true than not.

Comment

(1) The United States Supreme @out has stated that A[t] here i
elements of the duress defeiise,n d t hat A[ w]l] e have not specifie
Dixon v. United State648U.S. 1, 5 n.2(2006). InDixon, the Court used a fosslement test
applied by the district court, but stated that
description olfl. Sbdm thereaftee ih & feldm-passession case, the First Circuit
ARadopt [ e-drt frameveork foojustif c at i on di scussed by the Su
United States v. Leahy73 F.3d401, 403, 40§1st Cir. 2007), and applied it as a generic
Ajustificationodo -deffemse,, duraddn,g ambdtnescddsity
rubric: justification0 Leahydid not say that its unitary rubric and feelement test were limited to
felonrin-possession cases.t di d state that #fAalthough we bel
justification defense, we caution that different factsegnarios may require variations in the
phrasingof the fourfactortest. .. Those nuances remain toldhte deve
409. Soon thereafter, in a drug distribution case, the First Circuit reverted to its previctectoree

testfor duress without any referenceligahy, a unitary justification defense, or a feelement test.

SeeUnited States v. Bray@d89 F.3d 1, 1@1st Cir. 2007).

(2)  The First Circuit has not decided whether, in the second element, negligence as well as
recklessness is sufficient to maintain the deferismhy 473 F.3d at 409, n.8.



(3) Al n assessing whether a defendant has este
C

defense, courts do not examine t hethatledatavasd ant 0
likely to be acted upon or whether escape was possible. Rather, as suggested by our use of the
gual i f igerrosu nadveedl6l and O6reasonabl ed in describin

hypothesizes a defendant of ordinary firmnasd judgment and asks what such a defendant was

l' i kely to have experienced or hoWntedStatesva def e
CastreGomez 360 F.3d 216, 219 (1st Cir. 2004) (citation omittedixon, however, uses only the

adj ectlliigw eo umve4s 0.S. at 5.2.

(4) InDixon, the Court held squarely that the burden of proof in a duress defense rests upon the
defendant, and the standard is proof by a preponderab¥@.U.S. at 17 The First Circuit
recognizes the availabilityf @ justification defense in a federal felompossession case, and assigns
the burden of proof to the defendaheahy 473 F.3d at 409. There may be a narrow exception
where the duress affects thiens redor the crime.Seeid. (burden of proof holdg is limited to
justification def enses t[dimdo )fidibonl howdver,ghenenso t he
reawas knowledge of falsity or knowledge of loreaking, and the Court held that perceived duress
did not negate that required staterond.

®5) ANA necessity instruction is appropriate on
triable issue that a defendant 0 Waitdd Statesvl e g a |
Holliday, 457 F.3d 121, 128 (1st Cir. 2006) (quotUnited States v. Ayal&@89 F.3d 16, 26 (1st

Cir. 2002).

(6) Before the justification defense can go to the jury, the court must determine that the
defendant halsewelt Whreddrntofy producing enough
elemens. United States v. Ayala289 F.3d 16, 26 (1st Cir. 2002) (necessityfited States v.

Maxwell, 254 F.3d 21, 26 (1st Cir. 2001) (sange alsdJnited States v. Suetimenez 275 F.3d

1, 6 (1st Cir. 2001)United States v. Arthurs3 F.3d 444, 448 (1€ir. 1996);United States v.

Amparqg 961 F.2d 288, 291 (1st Cir. 1992). The eiényel burden is a burden of production, not
persuasion. United States v. Baileyd44 U.S. 394, 415 (19803f. Amparg 961 F.2d at 291
(describing the burden of produationecessary to support the defense of duress).
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5.05

Entrapment
[Updated:3/17/1Q

[ Def endant ] mai ntains that [ he/she] was entr a
induced or persuaded by law enforcement officers or their agents toittarcnime that he or she

was not otherwise ready and willing to commit. The law forbids his or her conviction in such a case.
However, law enforcement agents are permitted to use a variety of methods to afford an opportunity
to a defendant to commit affense, including the use of undercover agents, furnishing of funds for
the purchase of controlled substances, the use of informers and the adoption of false identities.

For you to find [defendant] guilty of the crime with which [he/she] is charged, yast e
convinced that the government has proven beyond a reasonable doubt that [defendant] was not

entrapped. To show that [defendant] was not entrapped, the government must establish beyond a

reasonable doubt one of the following two things:

(1)

One that[the officer] did not persuade or talk [defendant] into committing the crime.
Simply giving someone an opportunity to commit a crime is not the same as persuading
[him/her], but persuasion, false statements or excessive pressure by [the officer] aiean und
appeal to sympathy can be improper; OR

Two, that [defendant] was ready and willing to commit the crime without any persuasion
from [the officer] or any other government agent. You may consider such factorslas: (a)
character or reputation of thefdedant; (b)wvhether the initial suggestion of criminal activity

was made by the government; yd)ether the defendant was engaged in the criminal activity
for profit; (d) whether the defendant showed reluctance to commit the offense, and whether
that relictance reflects the conscience of an innocent person or merely the caution of a
criminal; (e)the nature of the persuasion offered by the government; ahdwflong the
government persuasion lasted. In that connection, you have heard testimony efrsUb\act
[defendant] for which [he/she] is not on trial. You are the sole judges of whether to believe
such testimony. If you decide to believe such evidence, | caution you that you may consider

it only for the limited purpose of determining whether itden t o s how [ def e

willingness to commit the charged crime or crimes without the persuasion of a government
agent. You must not consider it for any other purpose. You must not, for instance, convict
[defendant] because you believe that [he/shgliiby of other improper conduct for which
[he/she] has not been charged in this case.

Comment

AA criminal defendant is entitled to an i

theory is a valid one and there is evidence in the recauort it. In making this determination,

the district court is not allowed to weigh the evidence, make credibility determinations, or resolve
conflicts in the proof. Rat her, the courtés
draw thosenferences as can reasonably be drawn therefrom, determining whether the proof, taken in
the light most favorable to the defense plusiblysupport the theory of the defense. This is not a

very high standard to meet, for in its present cant®w beo pl ausi bl ed 1 s to

r e as o n drtdd Statésov. Gamaches6 F.3d 1, 9 (1st Cir. 1998) (citations omittedhe
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Circuit sometimes suggests a higher sEa@gndard,
United States v. Vas¢664F.3d 12, 18(1st Cir. 2009)see alsdJnited States v. Young8 F.3d

758, 760 (1stCir. 1996ji([ t ] he record must show Ohard evide
juror, owould suffice to create a readstenabl e
defendant to perform a cri minal(quatiogUnitediStates he wa
v. Rodriguez 858 F.2d 809, 814 (1st Cir. 1988)

(2)  The instruction is consistent with recent First Circuit casel8eg e.g, United States v.
Nishnianidze342F.3d 6, 1718 (1st Cir. 2003)Jnited States v. LeFrenier236 F.3d 41, 445 (1st

Cir. 2001);Gamachel56 F.3d at 92; United States v. Montafig¥05 F.3d 36, 38 (1st Cir. 1997);

United States v. Acosté7 F.3d 334, 3340 (1st Cir1995);United States v. Gendrph8 F.3d 955,

960-64 (1st Cir. 1994)United States v. Giffordl7 F.3d 462, 4670 (1st Cir. 1994)Jnited States

v. Hernandez995 F.2d 307, 313 (1st Cir. 1998)nited States v. Ree®77 F.2d 14, 18 (1st Cir.
1992);seealsoUnited States v. Pigr25 F.3d 18, 20 (1st Cir. 1994). We have intentionally avoided
using the word Apredisposition, 0 a $eereqp t hat
United States v. Roger$21 F.3d 12, 17 (1st Cir. 19973¢ee alsdJnited States v. Ton830F.3d

83, 9192 (1st Cir. 2003), where the First Circuit seems to approve an alternate formulation
(incorrectly | abel ed an e n tThe&iptt@rcoitthasalsokaidéhats e 0 r
there i's fAmoitmg ntghevrigromiasi mmr apercer b before t
the first factor. United States v. DePierr899F.3d25, 28(1st Cir.2010), citingUnited States v.

Santiagp 566 F.3d 65, 68 (1st Cir. 2009).

3) Al H] ol di ng o ulicit gairhienotphe sod gf gocetnmentfinckment that can
pave the way f or #&mntedéStatesvaSamleBertios 424 H.3e€65,576(1sD
Cir. 2005).

4) It may be necessary to conform the charge 1

Of course, the district court has a great deal of latitude in formulating

a charge. But taken as a whole, the examples givenaNleziher

coercion examples or involved abstract.i
rather far from the examples of inducement byuadue appeal to

sympathy, which the defendant expressly requested and which were

more pertinent to his defense. By omitt
the trial court may well have left the jury with the mistaken

impression that coercion is a necessagyngnt of entrapment and, in

this case, such a misunderstanding could well have affected the

outcome.

Montafiez 105 F.2d at 3%ee alsdJnited States v. Terr40 F.3d 65, 70 (1st Cir. 200Qamache
156 F.3d at 91.

) A[ T] he governmpemrtdi cgprorsott ipmovd the defenda
crime was itself manufactured by the government in the course of dealing with the defendant before
he committed t bnetedStatesmelzatal) &.8dg@9d2010(1st Cir. 1995) {lcd

Jacobson v. United States03 U.S. 540, 549 & n.2 (1992)). If that is the issue, a more precise
instruction is advisableSeeid. But, although the predisposition must exist before the contact with
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government agents, behavior after the contact lmarused as evidence of the -ppasting
predisposition.Rogers 121 F.3d at 15.

(6) For the elements of thirparty or derivative entrapment, déeited States v. Luis#t82F.3d

43, 55(1st Cir. 2007
the law in this circuit permits an entrapment instion involving a
middlemanwhen there is evidence that @)government agent
specifically targeted the defendant in order to inducetbiocommit
illegal conduct; (2}he agent acted through the middleman after other
government attempts at indugithe defendant had failed; (3)e
government agent requested, encouraged, or instructed the middleman
to employ a specified inducement, which could be found improper,
aganst the targeted defendant; {d¢ agent's actions led the
middleman to do what the gawvenent sought, even if the
government did not use improper means to influence the middleman;
and (5) as a result of the middleman's inducement, the targeted
defendant in fact engaged in the illegal conduct.

Except with r espe c theHirsi Circuit &prdévedahe ipllowing instrecfioefore n c e ,
Avicarious entrapment o as i epoanrstiys teennttr awimehn to ud

Inducement by a codefendant constitutes some vicarious
entrapment by the government if the followingeth elements are
met:

First, that a government agent specifically identified the
defendant as the desired target of the inducement or pressure;

second, that the government agent encouraged the
codefendant to induce or pressure the defendant to commiintiee ¢
or his government agent's handlers condoned the use of coercive
inducements or pressure by the codefendant; and

third, the codefendant, in fact, applied pressure or an improper
inducement to overcome the defendant's reluctance to become

involved.
United States v. Turneb01F.3d59, 70(1stCir,.2 007) (fAeven i f there wa
requiremerit, and we are not saying that there was,

@) There is a separate defense known as entrapment by estoppel:

Entrapment byestoppel requires [defendant] to establish:tl{a) a
government official told him the act was legal; {2at he relied on
the advice; (3jJhat the reliance was reasonakblagi(4) that, given the
reliance, prosecution would be unfair.

United States MElis, 168 F.3d 558, 561 (1st Cir. 1998FcordUnited States v. Bunnel?80 F.3d
46, 4950 (1st Cir. 2002)On this defense, the defendant has the burden of purofed States v.
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Villafane-Jimenez 410 F.3d 74, 80(1st Cir. 2005). The first elemet requires an 0fa
representationo t Hdaat80n# AccoddiogitalnitedtStatwsavsSousdsbd) a |
F.3d 42, 46 (1st Cir. 2006) (citations omitted):

A successful entrapment by estoppel defgeseerallyrequires that

the miskading statement come from an official representing the
sovereign bringing the prosecutiare., a federal official. We did
hold open the possibility inUnited States v. &on 64 F.3d 713
71617 (1st Cir. 1995)] that entrapment by estoppel could be a
defense to a federal crime where a state official affirmatively previde
the defendant with misleading advice on the requirements of federal
law.

(8) No case has yet decided that the judicial doctrine of sentencing entrapment or manipulation,
see, e.gUnited States v. Wood210 F.3d 70, 75 (1st Cir. 200Qnited States v. Montoy&?2 F.3d

1, 35 (1st Cir. 1995), should be considered by the jury even thoughAafiezndi juries are called

upon to make findings that affeitie length okentences.
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5.06 Insanity [18 U.S.C. §17]
[Re-numbered: 2/20/Q7

If you find that the government has proven beyond a reasonable doubt all the elements of the crime,
you must then determine whether [defendant] has proven by clear and convincing evidence that
[he/shé was legally insane at the time. For you to find [defendant] not guilty only by reason of
insanity, you must be convinced that [defendant] has proven each of these things by clear and
convincing evidence:

First, that at the time of the crime [defendasiffered from severe mental disease or defect;
and

Secondthat the mental disease or defect prevented [him/her] from understanding the nature
and quality or wrongfulness of [his/her] conduct.

Clear and convincing evidence is evidence that makeshtyhggobable that [defendant] had a
severe mental disease or defect that prevented [him/her] from understanding the nature and quality of
wrongfulness of [his/her] conduct.

You may consider evidence of [ def emedmdeddé¢ 6 s me
whether [he/she] was insane at the time of the crime. Insanity may be temporary or extended.

In making your decision, you may consider not only the statements and opinions of the psychiatric
experts who have testified but also all of tHeeoevidence. You are not bound by the statements or
opinions of any witness but may accept or reject any testimony as you see fit.

You will have a jury verdict form in the jury room on which to record your verdict. You have three
choices. You may finftlefendant] not guilty, guilty, or not guilty only by reason of insanity. If you

find that the government has not proven all the elements of the crime beyond a reasonable doubt, you
will find [defendant]not guilty. If you find that the government hapen all the elements of the

crime beyond a reasonable doubt and that [defendant] has proven by clear and convincing evidence
that [he/she] was legally insane at the time of the crime, you will find [hinvioéguilty only by

reason of insanity|f you find that the government has proven all the elements of the crime beyond a
reasonable doubt and that [defendant] has not proven by clear and convincing evidence that [he/she]
was legally insane at the time of the crime, you will find [him/lgeilty.

Comment
(1)  The constitutionality of placing the burden on the defendant to prove insanity is s&&éed.

United States v. Prypf60 F.2d 1, 3 (1st Cir. 1992) (citihgland v. Oregon343 U.S. 790 (1952)
andRivera v. Delaware429 U.S. 877 (1976)).
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(2)  Atrialjudge is not required to instruct a jury on the consequences of a verdict of not guilty by
reason of insanityJnited Statesv. Tragy 36 F. 3d 187, 196 (1st Cir.

l i mited circumst ances, owitness haB said before lthe jury that ther 0 s e ¢
def endant whdnhon\ildnded State8¥ U&. 573, 587 (1994¢ee alsdracy, 36

F.3d at 196 n.8.

B The phrase Anature and quality [of defenda
apparet what difference, i f any, there iIis betwee
lineage of the phrasetoatlelbd Na g h t e, & Bng. R&pars8gH.L. 1843), and its presence in

the governing statute, 18 U.S.C13, the safer course woub@ not to truncate the phrase.

A more troublesome issue arises when the defendant raises both the insanity defense and a
mens realefense based on abnormal mental condition. If evidence tends to show that a defendant
failed to undergutadnd ytohe fAimatsume d&read conduct ,
help prove an insanity defense but it will also typically tend to raise reasonable doubt about the
requisite culpable state of min8eelnstruction 5.02. IMartin v. Ohig 480 U.S. 228234 (1987),
the Supreme Court held that the trial judge must adequately convey to the jury that evidence
supporting an affirmative defense may also be considered, where relevant, to raise reasonable doubt
as to the requisite 9ptraotbd eonf maiyn d.e sToH ivde di dwe k&
But the fAover | aywidedopyr oobnhietnt immagy tbhee finat ur e and
insanity instruction unless the defendant wants it.
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5.07 Abandonment
[Re-numbered: 2/20/Q7

Comment

(1) The First Circuit newhetheetsedModel®enal &xle defertseofl e c i
abandonment is ever available for an attempt crime, angh@her, if the answer to the first
question wer e 2423 is sufficieritigliketatt@nptCrime that such an affirmative

def ense coul d i nUnitc Statesy. Buiteéck 32 p.3u378, 873 1st Ce. 20D5).

That case, however, discusses the burden of proof if such an instisewen appropriate.
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6.01 Forepersondés Role; Unanimity
[Updated 6/1402]

| come now to the last part of the instructions, the rules for your deliberations.

When you retire you will discuske case with the other jurors to reach agreement if you can do so.
You shall permit your foreperson to preside over your deliberations, and your foreperson will speak
for you here in court. Your verdict must be unanimous.



6.02 Consideration of Evidene@
[Updated 6/1402]

Your verdict must be based solely on the evidence and on the law as | have given it to you in these
instructions. However, nothing that | have said or done is intended to suggest what your verdict
should bé that is entirely for youo decide.
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6.03 Reaching Agreement
[Updated 6/1402]

Each of you must decide the case for yourself, but you should do so only after considering all the
evidence, discussing it fully with the other jurors, and listening to the views of the other juror

Do not be afraid to change your opinion if you think you are wrong. But do not come to a decision
simply because other jurors think it is right.

This case has taken time and effort to prepare and try. There is no reason to think it could be better
tried or that another jury is better qualified to decide it. It is important therefore that you reach a
verdict if you can do so conscientiously. If it looks at some point as if you may have difficulty in
reaching a unanimous verdict, and if the greatemlver of you are agreed on a verdict, the jurorsin

both the majority and the minority should reexamine their positions to see whether they have given
careful consideration and sufficient weight to the evidence that has favorably impressed the jurors
who dsagree with them. You should not hesitate to reconsider your views from time to time and to
change them if you are persuaded that this is appropriate.

It is important that you attempt to return a verdict, but, of course, only if each of you can @o so af
having made your own conscientious determination. Do not surrender an honest conviction as to the
weight and effect of the evidence simply to reach a verdict.

Comment

This isnotanAllen charge for a deadlocked jur@eelnstruction 6.06. Someutghority outside the

First Circuit, however, holds that an instruction like this in the general charge makes a later
supplemental charge to a deadlocked jury more sustairidbiied States v. Browr634 F.2d 1069,

1070 (7th Cir. 1980) (requiring this f charge as a precondition for a later supplemental charge);
Comment to Eighth Circui taccordunited States v. BRodrigde® . 0 2
Mejia, 20 F.3d 1090, 10992 (10th Cir. 1994)nited States v. William$24 F.2d 75, 7G7 (9th

Cir. 1980);see alscComment to Sixth Circuit Instruction 8.04.
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6.04 Return of Verdict Form
[Updated 10/23/04

| want to read to you now what is called the verdict form. This is simply the written notice of the
decision you will reach in this case.

[Read form.]

After you have reached unanimous agreement on a verdict, your foreperson will fill in the form that
has been given to you, sign and date it, and advise the jury officer outside your door that you are
ready to return to the courtroom.

After you return to the courtroom, your foreperson will deliver the completed verdict form as
directed in open court.

Comment

The First Circuit prefers asking the jury to
yes/no questions:

Although we have not adopted a flat rule against special
interrogatories in criminal cases, they pose special dangerBhey
also sometimes offer benefits, notably in very complex criminal
cases, where they can reduce risk of juror confusianthe present
appeal better illustrates the dangers ttrabenefits.

United States v. Edelkind67F.3d791, 794(1st Gr. 2006)(citations omitted)
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6.05 Communication with the Court
[Updated 6/1402]

If it becomes necessary during your deliberations to conwateiwvith me, you may send a note
through the jury officer signed by your foreperson or by one or more members of the jury. No
member of the jury should ever attempt to communicate with me on anything concerning the case
except by a signed writing, andwiill communicate with any member of the jury on anything
concerning the case only in writing, or orally here in open court. If you send out a question, | will
consult with the parties as promptly as possible before answering it, which may take sorvietime.

may continue with your deliberations while waiting for the answer to any question. Remember that
you are not to tell anyodeincluding m& how the jury stands, numerically or otherwise, until after

you have reached a unanimous verdict or have beemagigged.

Comment

(1) AlthoughRogers v. United Stated422 U.S. 35, 39 (1975), could be read as requiring any
response to a deliberating juryds questions tc
the First Circuit seems to permitaweith r esponse, so | ong as the | a
and have the opportunity to c &esmeglnted&tatesivhe | u
Maraj, 947 F.2d 520, 5236 (1st Cir. 1991).

2 Aa[fl]lt is al ways Hoksotw thé extent andchnaturé aof a divisionjamotigy e N ¢
the jurors and to instruct the jury not to r e
volunteer its division, UhiteckState®wRengifd8aFR2d978,1 v an
985(1st Cir. 1986) (quotintnited States v. Hot620 F.2d 5, 7 (1st Cir. 1980)) (citations omitted).
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6.06 Charge to a Hung Jury
[Updated9/23/08

| am going to instruct you to go back and resume your deliberations. | will explain why and give you
further instructions.

In trials absolute certainty can be neither expected nor attained. You should consider that you are
selected in the same manner and from the same source as any future jury would be selected. Thereis
no reason to suppose that thisecamuld ever be submitted to 12 men and women more intelligent,
more impartial or more competent to decide it than you, or that more or clearer evidence would be
produced in the future. Thus, it is your duty to decide the case, if you can consciemntossly

without violence to your individual judgment.

The verdict to which a juror agrees must, of course, be his or her own verdict, the result of his or her
own convictions, and not a mere acquiescence in the conclusion of his or her fellow jurors. Yet,
order to bring 12 minds to a unanimous result, you must examine the questions submitted to you
with an open mind and with proper regard for, and deference to, the opinion of the other jurors.

In conferring together you ought to pay proper respectdb ether's opinions and you ought to

listen with a mind open to being convinced by each other's arguments. Thus, where there is
disagreement, jurors favoring acquittal should consider whether a doubt in their own mind is a
reasonable one when it makes ingpression upon the minds of the other equally honest and
intelligent jurors who have heard the same evidence with the same degree of attention and with the
same desire to arrive at the truth under the sanction of the same oath.

On the other hand, jurofgvoring conviction ought seriously to ask themselves whether they should
not distrust the weight or sufficiency of evidence which fails to dispel reasonable doubt in the minds
of the other jurors.

Not only should jurors in the minority4examine their gsitions, but jurors in the majority should do
so also, to see whether they have given careful consideration and sufficient weight to the evidence
that has favorably impressed the persons in disagreement with them.

Burden of proof is a legal tool for héhg you decide. The law imposes upon the prosecution a high
burden of proof. The prosecution has the burden to establish, with respect to each count, each
essential element of the offense, and to establish that essential element beyond a reasonable doubt
And if with respect to any element of any count you are left in reasonable doubt, the defendant is
entitled to the benefit of such doubt and must be acquitted.

It is your duty to decide the case, if you can conscientiously do so without violenceitwyadual
judgment. It is also your duty to return a verdict on any counts as to which all of you agree, even if
you cannot agree on all counts. But if you cannot agree, it is your right to fail to agree.

| now instruct you to go back and resume ydeiiberations.
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Comment

(1)  This charge contains all the elements of the modAiéeh charge Allen v. United States

164 U.S. 492, 5002 (1896)approved irUnited States v. Nichol820 F.2d 508, 5312 (1st Cir.

1987). In the interest of clarityhése elements have been rearranged and clearer language
substituted. The elements satisfy the requirements contaibed@u States v. Hernandédbino,

177 F.3d 33, 38 (1st Cir. 1999) abdited States v. PaniagRamos 135 F.3d 193, 197 (1st Cir.

1998): the instruction must be carefully phrasedt¢lplace the onus of reexamination on the
majority as well as the minority, (&) remind the jury of the burden of proof, andt3)nform the

jury of their right to fail to agree. According tinited Sates v. Angiulp485 F.2d 37, 40 (1st Cir.
1973), Awhenever a jury first informs the cou
which urges the jury to return to its deliberations must include the three balancing elements stated

a b o v e PagigluaRamos the court found plain error in glen charge that started with the
pattern charge but emphasized the need to agr e
agree. 135 F.3d at 198®.

(2)  The First Circuit has found suehcharge proper uporsaa spontgury report of deadlock

after nine hours of deliberation over two ddyghols 820 F.2d at 51-12,and after over six hours

of deliberation over two dayBnited States v. Vanvligh42F.3d259(1st Cir. 2008)but improper

after three hours of deliberation with no jury report of difficulties in agredimifed States v.
Flannery451 F.2d 880, 883 (1stCir. 197But t he court has said recen
minimum period of deliberation that must esgobefore a mistrial may be declared on account of a
hung PJUnitedystates v. McintosB80F.3d548, 5551st Cir. 2004), and the court has made

cl ear t mgofanAl¢ncd atrigrm i s | eft to t heVawMie5542 i ct ccC
F.3d at 269

3) It used to be thought thatdirect charge like this must be used once the jury indicates
deadlock, rather than an indirect response to a question that may imply an obligation to deliberate
indefinitely. United States v. Mannin@9 F3d 212, 2223 (1st Cir. 1996) (finding it improper to
respond to jury question whether 1t was oblig
portion of the testimony to you iBwassaicdthaany ou i n
suplemental charge that urges the jury to return to its deliberations must contain all three elements
referred to in Comment (1)HernandezAlbino, 177 F.3d at 38.n United Statev. Figueroa
Encarnacia, 343 F.3d 23, 8-32 (1st Cir. 2003)however, theourt upheld the following instruction

under plairerror review:

The court received a note from you that basically says that you
have not been able to reach an agreement. And you also state that
even if you deliberate momae time youor
agreement.

Well, after a 12 day trial some days we worked eight hours,
some days we only worked four hour s.
receiving evidence. 1 think it is too premature for the judge after 12
days of receiving evidence to accept that¢hs a deadlock. These
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matters do occur, and they occur sometimes more timeswba
would like, but they occur.

So, what the Court is going to do is to send you home, relax,
not think about the case and come back tomorrow at 9:30 AM and at
which timel will provide you an instruction. Please do not begin any
deliberation until you come back here tomorrow morning.

The jury note had stated: AnWe wish to advise
reach an agreement. We understand et & we stay deliberating for more time we will not be

able to reach a verdict. 0 belchaeu sFa rfistth eCijrucdugi et du
the jury to be deadlockexhdt h e i n st r unopty & duty to Actievel unanionity, noaw it
addressed to jurors hAtdomdi mg mi motrheé yFvi €etwpG
reason that i f a district courAlénghaigeyisneedmott i 0 n s
include theAllenc ur e . 0

4) In United Stags v. Barongl14 F.3d 1284, 1304 <iCir. 1997), the First Circuit cautioned
againstusingtha&llenc har ge a second ti me because A[] a] suc
degree of pressure.o Al t h ou g herudlefagaindtissuisgta Ci r c
second chargéd., it has recently indicated that a second charge may be warranted in only the most
unigue and extreme circumstancesUimted States v. Keen287 F.3d 22235(1st Cir. 2002), the

court st at e afsdctessive Afleh thargegis an extraprdinary medsame one that
should be shunned absent special circumstance s
long as evidence had been presented, the dispute to be resolved by the juaypiatosiused, the

first Allen charge had been unsuccessful, and the jury was increasingly adamant, in its notes to the
trial court, that it was irretrievably deadlocked. The court indicated that, in other settings, the party
desiringasecondllencharg must be able to identify fAspeci a
the utterance of yet another modified All en ¢
circumstances might bed.

(5) I n ultimately orderingj eactmiosnt,r ital e os/tea n ddaer
n e c e s Mdintosh.380 F.3d at 553. To avoid dismissal for double jeopardy, the government
bears the burden of establishing manifest nece

mani f est Idh &heEistCircuitthasddentified three factors that are particularly relevant:

A ( \@hether the court provided counsel an opportunity to be heardh&her the court considered
alternatives to a mistrial; and @h et her t he couetastdecadeqgquaivas
United States v. Browd26 F.3d 3237 (1st Cir. 2005)accordUnited States v. Charltob02F.3d

1,5(1stCir. 2007)Seeals-ed. R. Crim. P. 26.3 (fiBefore ord
each defendant andellgovernment an opportunity to comment on the propriety of the order, to state
whet her that party consents or objects, and t
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