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FEDERAL RULES OF EVIDENCE

DEecExMEER 14, 1974—Ordered to be printed

Mr. HoNeate, from the committee of conference,

submitted the following
CONFERENCE REPORT

[To accompany H.R. 5463]

The committee of conference on the disagreeing votes of the two
. Houses on the amendments of the Senate to the bill (FHL.R. 5463) to
establish rules of evidence for certain courts and proceedings, having
met, after full and free conference, have agreed to recommend and
do recommend to their respective Houses as follows: '
That the Senate recede from its amendments numbered 2, 15, 16,
17,18, 19, 20, 30, 31, 33, 35, 39, 492, 44. .
hat the House recede from its disagreement to the amendments
of the Senate numbered 1, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 21, 22, 23, 24,
25, 36, 37, 38, 41, 43, and agree to the same. :

Amendment numbered 3:
. 'That the House recede from its disagreement to the amendment of
the Senate numbered 8, and agree to the same with an amendment as
follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment, insert the following: (8§) Other exceptions. ‘

And the Sendte agree to the same.

Amendment numbered 14:

That the House recede from its disagreement to the amendment of
the Senate numbered 14, and agree to the same with an amendment as
follows: :

At the end of the matter proposed to be inserted by the Senate
amendment insert the folowing : .

Thiz rule shall not take effect wniil August 1, 1975, and shall be
superseded by any amendment to the Federal Rules of Oriminal Pro-
cedure which is inconsistent with this rule, and which takes effect after
the date of the enactment of the Act establishing these Federal Rules
of Evidence. _ '

And the Senate agree to the same.
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Amendment iumbered 26:

That the House recede from its disagreement to the amendment of
the Senate numbered 26, and agree to the same with an amendment as
follows:

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following: LY
(1) was punishable by death or émprisonment in excess of one year
under the law under which he was convicted, and the court determines
that the probative value of admitting this evidence outweighs its pre-
judicial effect to the defendant, or (2) inwolved dishonesty or false
statement, regardless of the punishment

And the Senate agree to the same.

Amendment numbered 27 :

That the House recede from its disagreement to the amendment of
the Senate numbered 27, and agree to the same with an amendment as
follows:

At the end of the matter proposed to be inserted by the Senate

amendment insert the following :
However, evidence of a conviction more than 10 years old as caleu-
lated herein, is not admissible unless the proponent gtves to the adverse
party sufficient advance written notice of intent to use such evidence
to provide the adverse party with a fair opportunity to coniest the
use of such evidence. )

And the Senate agree to the same.

Amendment numbered 28:

That the House recede from its disagreement to the amendment of
’ic;hle1 Senate numbered 28, and agree to the same with an amendment as
ollows: . ‘ :

Strike out the period at the end of Senate amendment numbered
28 and 1nsert in lieu thereof the following : ' '

and insert in liew thereof the following : '

and was given under oath subject to the penalty of perfury at a trial,

hearing, or other proceeding, or in'a deposition. ’
And the Senate agree to the same.

Amendment numbered 29

- That the House recede from its disagreement to the amendment of
;h% Senate numbered 29, and agree to the same with an amendment, as
ollows: )

In lieu of the matter proposed to be stricken by the Senate amend-

ment, insert the following: or
And the Senate agree to the same.

- Amendment numbered 82

That the House recede from its disdgreement to the amendment of

;hlei Senate numbzred 82, and agree to the same with an amendment as
ollows: ’ '
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Strike out the period at the end of the Senate amendment numbered

32 and insert in lieu thereof the following :
and insert in liew thereof the following :
The term “business” as used in this paragraph includes business, .
institution, association, profession, occupation, and calling of every
kind, whethér or not ¢ ted for profit.

And the Senate agree to the same.

Amendment numbered 34 :

That the House recede from its disagreement to the amendment of
the Senate numbered 384, and agree to the same with an amendment
as follows: A

At the end of the matter proposed to be inserted by the Senate
amendment insert the following: v
However, a statement may mot be admitted under this emception
unless the proponent of it makes known to the adverse party sufficiently
i advance of the trial or hearing to provide the adwverse party with
@ fair opportunity to prepare to meet i, his intention to offer the
statement and the particulars of it, including the name and address of
the declarant.

And the Senate agree to the same.

Amendment numbered 40:

That the House recede from its disagreement to the amendment of
the Senate numbered 40, and agree to the same with an amendment
as follows: .

In lieu of the matter proposed to be inserted by the Senate amend-
ment insert the following: -

- (5) Other ewceptions—A statement not specifically covered by any

of the foregoing exceptions but having equivalent circumstantial guar-
antees of trustworthiness, if the court determines that (A) the state-
ment is offered as evidence of a material fact; (B) the statement is
more probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable efforts;
and (C) the general purposes of these rules and the interests of yustice
will best be served by admission of the statement into evidence. How-
ever, a statement may not be admitted under this exception unless the
proponent of it makes known to the adverse party sufficiently in ad-
vance of the trial or hearing to provide the adverse party with a fair
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OPPOTTUNItY to prepare to meet it, his intention to offer the statement
and the particulars of it, including the name and address of the
declarant. :
And the Senate agree to the same.

Wiceram L. Hoxears,

Boe KASTENMEIER,

Dox Epwaros,

Hexry P. Smrra I17T,

Davio W. DeNN1s,

Mangers on the part of the House.

James O. EAsTLAND,
Jorn L. McCreiran,
P. A. Hagr,
Sam J. Ervin, Jr.,
QueNTIN N. Burpicg,
Romax L. Hruska,
StroM THURMOND,
Huen Scorr,

Managers on the part of the Senate.



JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two houses on the amendments
of the Senate to the bill (H.R. 5463) to establish rules of evidence for
certain courts and proceedings, submit the following joint statement
to the House and the Senate in explanation of the effect of the action
agreed upon by the managers and recommended in the accompanying
conference report.:

The House and Senate conferees met twice to discuss the differences
in the Senate and House versions of H.R. 5463. The first meeting took
place In the afternoon of Wednesday, December il, 1974, and the
second took place in the afternoon of Thursday, December 12, 1974.

The Senate made 44 amendments to the House bill, seven of which
are of a technical or conforming nature. Of these seven, the Conference
adopts 5, the Senate recedes from 1, and the Conference adopts one
of the technical amendments with an amendment.

The more significant differences in the House and Senate versions
of the bill were resolved as follows:

RULE 103. RULINGS ON.EVIDENCE

The House bill contains the word “judge”. The Senate amendment
substitutes the word “court” in order to conform with usage elsewhere

in the House bill. :
The Conference adopts the Senate amendment.

RULE 301, PRESUMPTIONS IN GENERAL TN CIVIL ACTIONS AND PROCEEDINGS

The House bill provides that a presumption in civil actions and pro-
ceedings shifts to the party agamst whom it is directed the burden
of going forward with evidence to meet or rebut it. Even though
evidence contradicting the presumption is offered, a presumption is
considered sufficient evidence of the presumed fact to be considered
by the jury. The Senate amendment provides that a presumption shifts
to the party against whom it is directed the burden of going forward
with evidence to meet or rebut the presumption, but it does not shift
to that party the burden of persuasion on the cxistence of the presumed
fact. :

Under the Senate amendment, a presumption is sufficient to get a
party past an adverse party’s motion to dismiss made at the end of his
case-in-chief. 11 the adverse party offers no evidence contradicting the
presumed fact, the court will instruct the jury that if it finds the %asi
facts, it may presume the existence of the presumed fact. If the adverse
party does offer evidence contradicting the presumed fact, the court
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cannot instruct the jury that it may presume the existence of the pre-
sumed fact from proof of the basic facts. The court may, however,
instruct the jury that it may infer the existence of the presumed fact
from proof of the basic facts.

The Conference adopts the Senate amendment.

RULE 405. METHODS OF PROVING CHARACTER

The Senate makes two language changes in the nature of conforming
amendments. The Conference adopts the Senate amendments.

RULE 408. COMPROMISE AND OFFERS TO COMPROMISE

The House hill provides that evidence of admissions of liability or
opinions given during compromise negotiations is not admissible, but
that evidence of facts disclosed during compromise negotiations is not
inadmissible by virtue of having been first disclosed in the compro-
mise negotiations. The Senate amendment provides that evidence of
conduct or statements made in compromise negotiations is not admis-
sible. The Senate amendment also provides that the rule does not
require the exclusion of any evidence otherwise discoverable merely
because it is presented in the course of compromise negotiations.

The House bill was drafted to meet the objection of executive agen-
cies that under the rule as proposed by the Supreme Court, a party
could present a fact during compromise negotiations and thereby
prevent an opposing party from offering evidence of that fact at trial
even though such evidence was obtained from independent sources.
The Senate amendment expressly precludes this result.

The Conference adopts the Senate amendment.

RULE 410. OFFER TO PLEAD GUILTY ; NOLO CONTENDERE ; WITHDRAWN PLEA
OF GUILTY

The House bill provides that evidence of a guilty or nolo contendere
plea, of an offer of either plea, or of statements made in connection
with such pleas or offers of such pleas, is inadmissible in any civil
or criminal action, case or proceeding against the person making such
plea or offer. The Senate amendment makes the rule inapplicable
to a voluntary and reliable statement made in court on the record
where the statement is offered in a subsequent prosecution of the
declarant for perjury or false statement.

The issues raised by Rule 410 are also raised by proposed Rule
11{e) (6) of the Federal Rules of Criminal Procedure presently pend-
ing before Congress. This proposed rule, which deals with the ad-
- missibility of pleas of guilty or nolo contendere, offers to make such
pleas, and statements made in connection with such pleas, was promul-
gated by the Supreme Court on April 22, 1974, and in the absence of
congressional action will become effective on August 1, 1975, The con-
ferees intend to make no change in the presently-existing case law
- until that date, leaving the courts free to develop .rules in this area
on a case-by-case basis. ) _

The Conferees further determined that the issues presented by the
use of guilty and nolo contendere pleas, offers of such pleas, and state-
ments made in connection with such pleas or offers, can be explored
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in greater detail during Congressional consideration of Rule 11(e) (6)
of the Federal Rules of Criminal Procedure. The Conferees believe,
therefore, that it is best to defer its effective date until August 1, 1975.
The Conferees intend that Rule 410 would be superseded by any sub-
sequent Federal Rule of Criminal Procedure or Act of Congress with
which it is inconsistent, if the Federal Rule of Criminal Procedure or
Act of Congress takes effect or becomes law after the date of the enact-
ment of the act establishing the rules of evidence.

The conference adopts the Senate amendment with an amendment
that expresses the above intentions.

RULE 501. GENERAL RULE (OF PRIVILEGE)

Rule 501 deals with the privilege of a witness not to testify. Both
the House and Senate bills provide that federal privilege law applies
in criminal cases. In civil actions and proceedings, the House bill pro-
vides that state privilege law applies “to an element of a claim or
defense as to which State law supplies the rule of decision.” The Senate
bill provides that “in civil actions and proceedings -arising under
28 U.S.C. § 1332 or 28 U.S.C. § 1335, or between citizens of different
States and removed under 28 U.S.C. § 1441(b) the privilege of a
witness, person, government, State or political subdivision thereof is
determined in accordance with State law, unless with respect to the
particular claim or defense, Federal law supplies the rule of decision.”

The wording of the House and Senate bills differs in the treatment
of civil actions and proceedings. The rule in the House bill applies to
evidence that relates to “an element of a claim or defense.” If an item
of proof tends to support or defeat a claim or defense, or an element of
a claim or defense, and if state law supplies the rule of decision for that
claim or defense, then state privilege law applies to that item of proof.

Under the provision in the House bill, therefore, state privilege law
will usually apply in diversity cases. There may be diversity cases,
however, where a claim or defense is based upon federal law. In such
instances, federal privilege law will apply to evidence relevant to the
federal claim or defense. See Sola Electric Co. v. Jefferson Electric Co.,
317 U.S. 173 (1942).

In nondiversity jurisdiction civil cases, federal privilege law will
generally apply. In those situations where a federal court adopts or
incorporates state law to fill interstices or gaps in federal statutory
phrases, the court generally will apply federal privilege law. As Jus-
tice Jackson has said:

A federal court sitting in a non-diversity case such as this
does not sit as a local tribunal. In some cases it may see fit for
special reasons to give the law of a particular state highly
persuasive or even controlling effect, but in the last analysis
its decision.turns iipon the law of the United States, not that
of any state.

D’Oench, Dukme & Co. v. Federal Deposit Insurance Corp., 315 U.S.
447, 471 (1942) (Jackson, dJ., concurring). When a federal court
chooses to absorb state law, it is applying the state law as a matter of
federal common law. Thus, state law does not supply the rule of de-
cision (even though the federal court may apply a rule derived from
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ctate decisions), and state privilege law would not apply- See C. A.
‘Wright, Federal Courts 051-252 (2d ed. 197 0); H olmberg v. Arm-
hrecht, 327 U.S. 392 (1946) ; DeSylva v. Ballentine, 851 U.?. 570, 581
(1956) 5 9 Wright & Miller, Federal Rules and Procedure § 2408

In oivil actions and proceedings, where the rule of decision as to 2
claim or defense or as to an element of a clalm OF defense Js’supphed

by state law, the House provision requires that state privilege law

apply- .
The Conference adopts the House provision.

RULE 601. GENERAL RULE or COMPETENCY

Rule 601 deals with competency of witnesses. Both the House and
Senate bills provide that federal competency law apples in criminal
cases. In civil actions and proceedings, the House bill provides that
state competency law applies “to an element of a claim or defense 88
to which State law supplies the rule of decision.” The Senate bill pro-
vides that “in civil actions and proceedings arising under 23 .
£1332 or 28 17.S.C. § 1335, or between eitizens of different States and
removed under 28 U.S.C. §1441(b) the competency of a wiiness,
person, government, State or political subdivision thereod is deter-
ined o accordance wWith State law, unless with respect to the partic-
ular claim or defense, Federal law supplies the rule of decision.”

The wording of the House and Senate bills differs in the treatment
of civil actions and proceedings. The rule in the Fouse bill applies to
evidence that relates to “an element of 2 claim or defense.” If an item
of proof tends to support or defeat a claim or defense, or an element
of a claim or defense, and if state law supplies the rule of decision
for that claim or defense, then state competency law applies to that
item of proof. : :

For reasons similar to those underlying its action on Rule 501, the

Conference adopts the House provision.

RULE 6086, COMPETENCY OF JUROR AS WITNESS

Rule 606(b) deals with juror testimony in an inquiry into the
validity of a verdict or indictment. The House bill provides that a
juror cannot testify about his mental processes or aboub the effect of
anything upon his or another juror’s mind 2as influencing him to
 assent to or dissent from a verdict or indictment. Thus, the House b1l
allows a juror to testify aboub objective matters oocurring during the
jury’s deliberation, cuch as the misconduct of another juror or the
reaching of a quotient verdict. The Senate bill does not permit juror
testimony about any matter or statement occurring during the course
of the jury’s deliberations. The Senate bill does provide, however,
‘that a juror may testify on the question whether extraneous prejudi-
cial information was improperly brought to the jury’s attention and
on the question whether any outside influence was improperly brought
0 bear on any juror.

The Conference adopts the Senate amendment. The Conferees be-
lieve that jurors should be encouraged to be conscientious in promptly
reporting to the court misconduct thdt ocecurs during Jury
deliberations.
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RULE 608. EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS

The Senate amendment adds the words “opinion or” to conform
the first sentence of the rule with the remainder of the rule.
The Conference adopts the Senate amendment.

RULE 609. IMEAGHBIENT.BY EVIDENGE OF CONVICTION OF CRIME

Rule 609 defines when a party may use evidence of a prior conviction

in order to impeach & witness. The Senate amendments make changes
in two subsections of Rule 609.

A. Bule 609(a)—General Eule
The House bill provides that the credibility of 2 witness can be

attacked by proof of prior conviction of a crime only if the crime
involves dishonesty or false statement. The Senate amendment pro-
vides that a witness’ credibility may be aftacked if the erime (1) was
punishable by death or imprisonment in excecs of one year under the
Jaw under which he was convicted or (2) involves dishonesty or false
statement, regardless of the punishment.

The Conference adopts the Senate amendment with an amendment.
The Conference amendment provides that the credibility of a witness,
whether a defendant or someone else, may be attacked by proof of a
prior conviction but only if the crime: (1) was punishable by death
or imprisonment in excess of one year under the law under which he
was convicted and the court determines that the probative value of
the conviction outweighs its prejudicial effect to the defendant; or
(2) involved dishonestv or false statement regardless of the punish-
mer:t.

By the phrase udishonesty and false statement?” the Conference
means crimes such as perjury or subornation of perjury, false state-
ment. criminal fraud, ~mbezzlement, or false pretense, oI ALy other
offense in the nature of crimen falsi, the commission of which involves
some element of deceif, antruthfulness, or falsification bearing on the
accused’s propensity to testify truthfully.

The admission of prior eonvictions involving dishonesty and false
statement is not within the discretion of the Court. Such comnvictions
are peculiarly probative of credibility 2nd, under this rule, are always
to be admitted. Thus, judicial discretion granted with respect to the
admissibility of other prior convictions is not applicable to those in-
yolving dishonesty or false statement.

With regard to the discretionary standard established by paragraph
(1) of rule 609(a), the Conference determined that the prejudicial
offect to be weighed against the probative value of the conviction 1S
specifically the prejudicial offect to the defendant. The danger of

rejudice to a witness other than the defendant (such as injury to
g)e witness’ reputation in his community) was considered and re-
jected by the Conference as an element to be weighed in determining
2dmissibility. It was the judgment of the Conference that the danger
of prejudice to & nondefendant witness is outweighed by the need for
ihe trier of fact to have as much relevant evidence on the issue of
credibility as possible. Such evidence should only be excluded where
it pregents a danger of improperly influencing the outcome of the trial
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by persuading the trier of fact to convict the defendant on the basis
of his prior criminal record. :

B. Rule 609(b)—Time Limit '

The House bill provides in subsection (b) that evidence of conviction
of a crime may not be used for impeachment purposes under subsec-
tion {a) if more than ten years have elapsed since the date of the
conviction or the date the witness was released from confinement
imposed for the conviction, whichever is later. The Senate amendment
permits the use of convictions older than ten years, if the court deter-
mines, in the interests of justice, that the probative value of the
conviction, supported by specific facts and circumstances, substantially
outweighs its prejudicial effect. A

The Conference adopts the Senate amendment with an amendment
requiring notice by a party that he intends to request that the court
allow him to use a conviction older than ten years. The Conferees
anticipate that a written notice, in order to give the adversary a fair
opportunity to contest the use of the evidence, will ordinarily include
such information as the date of the conviction, the jurisdiction, and
the offense or statute involved. In order to eliminate the-possibility
that the flexibility of this provision may impair the ability of a party-
opponent to prepare for trial, the Conferees intend that the notice
provision operate to avoid surprise. : '

RULE 801. DEFINITIONS

Rule 801 supplies some basic definitions for the rules of evidence
that deal with hearsay. Rule 801(d) (1) defines certain statements as
not hearsay. The Senate amendments make two changes in it.

A. Rule 801(d) (1) (4)

The House bill provides that a statement is not hearsay if the.
declarant testifies and is subject to cross-examination concerning the
statement and if the statement is inconsistent with his testimony and
was given under oath subject to cross-examination and subject to the
penalty of perjury at a trial or hearing or in a deposition. The Senate
amendment drops the requirement that the prior statement be given
under oath subject to cross-examination and subject to the penalty
of perjury at a trial or hearing or in a deposition. ’

The Conference adopts the Senate amendment with an amendment,
so that the rule now requires that the prior inconsistent statement be
given under oath subject to the penalty of perjury at a trial, hearing,
or other proceeding, or in a deposition. The rule as adopted covers
statements before a grand jury. Prior inconsistent statements may,
of course, be used for impeaching the credibility of a witness. When
the prior inconsistent statement is one made by a defendant in
a criminal case, it is covered by Rule 801(d) (2).

B. Rule 801(d) (1) (C)

The House bill provides that a statement is not hearsay if the declar-
ant testifies and is subject to cross-examination concerning the state-
ment and the statement is one of identification of a person made after
percelving him. The Senate amendment eliminated this provision.

The Conference adopts the Senate amendment.
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RULE 803, HEARSAY EXCEPTIONS ; AVAILABILITY OF DECLARANT
IMMATERTAL

Rule 803 defines when heafsay statements are admissible in evi-
dence even though the declarant is available as a witness. The Senate
amendments make three changes In this rule.

A. Rule 803(6)—Records of Regularly Conducted Activity

.The House bill provides in subsection (6) that records of a regularly
conducted “business” activity qualify for admission into evidence as
an exception to the hearsay rule. “Business” is defined as including
“business, profession, occupation and calling of every kind.” The
Senate amendment drops the requirement that the records be those of
a “business” activity and eliminates the definition of “business.” The
Senate amendment provides that records are admissible if they are
records of a regularly conducted “activity.”

The Conference adopts the House provision that the records must
be those of a regularly conducted “business” activity. The Conferees
changed the definition of “business” contained in the House provision
in order to make it clear that the records of institutions and associ-
ations like schools, churches and hospitals are admissible under this
provision. The records of public schools and hospitals are also covered
by Rule 808(8), which deals with public records and reports.

B. Rule 803(8)—Public Records and Reports

" The Senate amendment adds language, not contained in the House
bill, that refers to another rule that was added by the Senate in
another amendment (Rule 804(b) (5)—Criminal law enforcement
records and reports).
In view of its action on Rule 804 (b) (5) (Criminal law enforcement
records and reports), the Conference does not adopt the Senate amend-
ment and restores the bill to the House version.

C. Rule 803(24)—O0ther exceptions :

The Senate amendment adds a new subsection, (24), which makes
admissible a hearsay statement not specifically covered by any of the
previous twenty-three subsections, if the statement bas equivalent
circumstantial guarantees of trustworthiness and if the court deter-
mines that (A) the statement is offered as evidence of a material fact;
(B) the statement is more probative on the point for which it is
offered than any other evidence the proponent can procure through
reasonable efforts; and (C) the general purposes of these rules and
the interests of justice will best be served by admission of the state-
ment into evidence.

The House bill eliminated a similar, but broader, provision because
of the conviction that such a provisicn injected too much uncertainty
into the law of evidence regarding hearsay and impaired the ability
of a litigant to prepare adequately for trial. )

The Conference adopts the Senate amendment with an amendment
that provides that a party intending to request the court to use a
statement under this provision must notify- any adverse party of
this intention as well as of the particulars of the statement, including
the name and address of the declarant. This notice must be given
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sufficiently in advance of the trial or hearing to provide any adverse
party with a fair opportunity to prepare to contest the use of the

statement.
RULE 804. HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE

Rule 804 defines what hearsay statements are admissible in evidence
if the declarant is unavailable as a witness. The Senate amendments

make four changes in the rule. )
A. Rule 804(a) (6)—Definition of Unavailabilty .

Subsection (a) defines the term ‘“unavailability as a witness”. The
House bill provides in subsection (a) (5) that the party who desires
to use the statement must be unable to procure the declarant’s attend-
ance by process or other reasonable means. In the case of dying de-
clarations, statements against interest and statements of personal or
family history, the House bill requires that the proponent must also
be unable to procure the declarant’s testimmony (such as by deposition
or Interrogatories} by process or other reasonable means. The Senate
amendment eliminates this latter provision.

The Conference adopts the provision contained in the House bill.

B. Rule 804(b) (8)—~Statement against Interest :

The Senate amendment to subsection (b)(8) provides that a state-
ment is against interest and not excluded by the hearsay rule when the
declarant is unavailable as a witness, if the statement tends to subject -
a person to civil or criminal Kability or renders invalid a claim by him
against another. The House bill did not refer specifically to civil lia-
bility and to rendering invalid a claim against another. The Senate
amendment also deletes from the House bill the provision that sub-
section (b) (3) does not apply to a statement or confession, made by
a codefendant or another, which implicates the accused and the person
who made the statement, when that statement or confession is offered
against the accused in a criminal case.

The Conference adopts the Senate amendment. The Conferees intend
to include within the purview of this rule, statements subj ecting a per-
son to civil liability and statements rendering claims invalid. The
Conferees agree to delete the provision regarding statements by a co-
defendant, thereby reflecting the general approach in the Rules of
I]:]V_'ldglgi:e to avoid aftempting to codify constitutional evidentiary

rinciples.

C. Buls 804(b) (6y—Criminal Law Enforcement Records and Reports

. The Senate amendment adds a new hearsay exception, not contained:
in the House bill, which provides that certain law enforcement records
are admissible if the officer-declarant is unavailable to testify or
be present because of (1) death or physical or mental illness or in-
firmity or (2) absence from the proceeding and the proponent of the
statement has been unable to procure his attendance by process or other
reasonable means. :

The Conference does not adopt the Senate amendment, preferring

instead to leave the bill in the House version, which contained no such
provision. '



13

D. Rule 804 (b) (6)—Other Exceptions

The Senate amendment adds a new subsection, (b) (6), which makes
admissible a hearsay statement not specifically covered by any of the
five previous subsections, if the statement has equivalent circumstan-
tial guarantees of trustworthiness and if the court determines that
(A) the statement is offered as evidence of a material fact; (B) the
statement is more probative on the peint for which it is offered than
any other evidence the proponent can procure through reasonable
efforts; and (C) the general purposes of these rules and the interests
of justice will best be served by admission of the statement into
evidence. ‘ : '

The House bill eliminated a similar, but broader, provision becanse
of the conviction that such a provision injected too much uncertainty
mto the law of evidence regarding hearsay and impaired the ability
of a litigant to prepare adequately for trial.

The Conference adopts the Senate amendment with an amendment
that renumbers this subsection and provides that a party intending to
request the court to use a statement under this provision must notify
any adverse party of this intention as well as of the particulars of the
statement, including the name and address of the declarant. This no-
tice must be given sufficiently in advance of the trial or hearing to
provide any adverse party with a fair opportunity to prepare to con-
~ test the use of the statement. '

RULE 806. ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT

The Senate amendment permits an attack upon the credibility of the
declarant of a statement if the statement is one by a person authorized
by a party-opponent to make a statement concerning the subject, one by
an agent of a party-opponent, or one by a coconspirator of the party-
opponent, as these statements are defined in Rules 801(d) (2) (C), (D)
and (I2). Fhe House bill has no such provision.

The Conference adopts the Senate amendment. The Senate amend-
ment conforms the rule to present practice.

SECTION 2. ENABLING ACT

Section 2 of the bill adds a new section to title 28 of the United
States Code that establishes a procedure for amending the rules of
evidence in the future. The House bill provides that the Supreme
Court may promulgate amendments, and these amendments become
effective 180 days after being reported to Congress, However, any
amendment that creates, abolishes or modifies a rule of privilege does
not become effective until approved by Act of Congress. The Senate
- amendments changed the length of time that must elapse before an
- amendment becomes effective to 365 days. The Senate amendments
also added language, not contained in the House provision, that (1)
either House can defer the effective date of a proposed amendment to
a later date or until approved by Act of Congress and (2) an Act of
Congress can amend any rule of evidence, whether proposed or in
effect. Finally, the Senate amendments struck the provision requiring
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that amendments creating, abolishing or modifying a privilege be
approved by Act of Congress.

The Conference adopts the House provision on the time period (180
days) and the House provision requiring that an amendment creating,
abolishing or modifying a rule of privilege cannot become effective
until approved by Act of Congress. The Conference adopts the Senate
amendment providing that either House can defer the effective date
of an amendment to the rules of evidence and that any rule, either
proposed or in effect, can be amended by Act of Congress. In making
these changes in the enabling Act, Conference recognizes the continu-
Ing role of the Supreme Court in promulgating rules of evidence.

Woriam L. HoNearte,
Bop KAsTENMEIER,
Dox Epwarps,
Hewxry P. Syorra 111
Davip W. DeNNs,
Managers on the part of the House.
James O. Esstrawp,
Jomw L. McCreLrax,
P. A. Harr,
Sax J. Ervin, Jr.,
Quextiy N. Burpick,
Roman L. Hruska,
StroM THURMOND,
Huer Socorr,
Managers on the part of the Senate.
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