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It is my opinion that the SBA's posi-
tion as contract guarantor is an absolute
necessity' for the survival of smaI busi-
ness. What we are talking about is equa~-
ity plain and simple-and it is ti~e big
business quit slamming the door 10 the
little guy's face. There may be those of
us who disagree in principle with tax-
exempt bonds. But as long as these bonds
are a marketplace reality-and current-
ly the best answer to the pollution con-
trol problem-smaU and big business
both must be allowed to reap the benefits.

I fid only one problem with this piece
of legislatiçin-that of its definition of
a small businessman. H.R. 9056 does not
include qualifying language so as to co~-
rect one pressing problem: That of resi-
dent aliens who, as small ~usinessmen,
receive these vital loans. S10ce rules of
the House prohibit my amending thi
bm to the effect that recipients of SBA
loans must be U.S. citizens, I intend to
introduce this legislation separately. I
thereby shall correct what I consider
to be the only flaw in H.R. 9056.

On behalf of my California farmers
and small businessmen-and in defense
of free enterprise-I rise in support ofH.R.9056. .

Mr. MATSUNAGA. Mr. Speaker, I rise
in support of H.R. 9056, a bil to ameD:d
the Small Business Act and Small BUSi-
ness Investment Act of 1958. H,R. 9056
has been referred to by Washington
representatives of the National Federa-
tion of Independent Business represent-
ing 430,000 member firms, as "probably
the most innovative and important piece
of small business legislation to come be-
fore Congress since the Small Business
Act of 1958."

The bil would prohibit SBA from dis-
criminating against food producers by
arbitrarily denying them the assistance
'which is available to other small busi-
nesses. It would also establish in the
Small Business Act the interest rate
provisions for natural disaster loans
made by SBA and would create a new
financin program for assisting small
business in meeting pollution control re.
quirements. Agricultural related firm
would become eligible for the flrst time,
for SBA loans, and would equalize their
abilty to comply with OSHA, EPA, and
other regwatory laws.

Title il of the bil would be of special
assistance to the small businessman. It
would mae it possible for small business
to fiance the purchase of pollution
abatement equipment and tehnology by
using SBA's lease guarantee authority
in conjunction wi,th the tax-exempt
public bond market. It would permit the
pooling of the needs of several small
firms to make them eligible for the same
low-cost fiancing now available to their
larger competitors.

H.a. 9056 is a bil which would provide
equity to businessmen now denied needed
assistance. I urge its support by my
colleagues.
. The SPEAKER pro tempore (Mr. BOL-
LING). Th question is on the motion of-
fered by the gentleman from Iowa, Mr.
SMITH, that the House suspènd the rues
and pass the bil H.R. 9056, as amended.

The question was taken; and (two-
thirds havig voted in favor thereof) the
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Mr. HUNGATE. I yield to the gentle-
man from California.

Mr. JOHN L. BURTON. Mr. Speaker,
I would inquire of the gentleman from
Misouri whether this was the only pro-
vision in which this House gave in to
the other body on the rues of evidence?
I thought there were several things
where the Senate had its own way.

Mr. HUGATE. The gentleman's
statement is correct.

This is not the only incident.
The fact is, Mr. Speaker, that this bil

was worked on for some 12 or 14 years,
I believe, by the Judicial Conference and
the bar association and came to the
House of Representatives and ths par-
t1cwar section passed the House of Rep-
resentatives and went over to the Senate
without controversy, it came out of the
subcommittee and the ful committee
without any real controversy.

If I am in error then I hope someone
wil contradict me. I thin that I amright. .

It got over to the other bod and a dis.
tinguished Member of the other body who
is no longer here and who was on the con-
ference committee was quite upset with
this provision.

The House worked on this bil roughly
2 years. We were up to December 16 or
later, at the end of the session, and it
was made rather plain to us that they
would engage in what the Senate calls
extended debate, and what others call
other things. If we did not accept this,
we would not get the bil. Of course, the
bil is quite lengthy, and we thought
rather than sacrifce all the work that
had been done over that length of time
that we woUld go ahead and accept thatprovision. .

Mr. JOHN L. BURTON. If the gentle-
man will yield further, now we are going
to reinstitute this provision?

Mr. HUGATE. The other body has
reflected upon this, and the distinguished
gentleman who put ~t in is no longer
there. I worry about people who are for-
gotten so soon when they are gone,

Mr. JOHN L. BURTON. If the gentle-
man wil yield further, that is because
the gentleman did not mention the dis.
tinguished gentleman's name.

Mr, HUNGATE. I want to be parlia-
mentary at all times. He was an able and
distinguished gentleman, but he retired.

Mr. J.oHN L. BURTON. It wowd be
improper to mention former Senator
Ervin's name in thi colloquy?

Mr. HUNGATE. I would not mention
it in any way except a praising way, al-
though I am in diagreement in th case.
The Senate has now reviewed th

whole matter, and the other body agrees
now that the House was correct in the
first place.

We are into the subject matter, and to
highlight what I think the facts are.
We have a robbery or a burglary, or some
crime committed, and they are tr
to decide who did it. They bring the vic-
ti down to the police station, and they
put several people across the lie-up, and
the victim says, "That is the gu who
did it. That is the one."

So then they proceed on the basis of
th, and when they get to trial, they
call the same fellow who made Positive
identifcation within a week of the of-

rwes were suspended and the bil, as
amended, was passed,

A motion to reconsider was laid on the
table.

AMNDING THE FEERA RULS
OF EVIDENCE

Mr. HUGATE. Mr. Speaker, I move
to suspend the rules and pass the Senate
bil (S. 1549) to amend the Federal Rules
of Evidence. and for other purposes, as
amended.

The Clerk read as follows:
S.1549

Resolved by the Senate and Home of R~p-
resentatives of the United States of America
in Congress assembled, That rue SOl (d) (i)
of the Federal Rules of Evidence (88 Stat.
1938) is amended by adding at the end there-
of a new clause (0), as follows: "(0) one
of Identification of a person made after per-
ceiVing him; or".
SEC. 2. This Act shall become effective on

the fifteenth day after the date of enact-
ment of this Act.

Passed the Senate June 19 (legislative day,
June 6). 1975:

The SPEAKR pro tempore. Is a sec-
ond demanded?

Mr, WIGGINS. Mr. Speaker, I demand
a second.

The SPEAKER pro tempore. Without
objection, a second wil be considered as
ordered.

There was no objection,
The SPEAK pro tempOre. The ge:n-

tleman from Missouri (Mr. HUNGATE) wil
be recognized for 20 minutes and the
gentleman from California (Mr.. WIG-
GINS) wil be recognized for 20 minutes.

The Chair now recognzes the gentle-
man from Missouri.

Mr. HUGATE. Mr. Speaker, the Sen-
ate bil 1549 is a bil that amends the
Federal rues of evidence, and in par-
ticular rule 80Hd) (1). I believe that
in ord~r to understand the bil fully that
some background is necessary.

The 93d Congress enacted the Federal
rules of evidence. The House passed the
rules of evidence bil overwhelmingly by
a vote of 377 to 13.

As passed by the House, rule 80l(d) (1)
of the rules of evidence reads:

A statement is not necessary if . . . the
declarant testifies at the trial. or hearing
and is subject to cross examlnlltion concern-
ing the statement and tb,e statement 1s . . .
one of identification of. a .person made after
perceiving him.

The Senate version of the rules of evi-
dence bil struck from. the bil the Ian.
guage "one of identification of a person
made after perceiving him." The impact
of this was to make inadmissible evidence
of out-of-court identifcations. At the
conference, the Senate strenuously in-
sisted upon its version of rule 801 (d) (l~ .
In order to get a bll, the House acqUl-
esced in a Senate version and agreed to
the conference report striking the lan-
guage "one of identifcation of a person
made after perceivig him."

The Senate has now 'changed its mid
and is wiling to accept the House version
of rule 80Hd) (1).
The vehicle for doing this is the bil

8.1549.
Mr, JOHN L. BURTON. Mr, Speaker,

wi the gentleman yield?
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fense and ask him, "Is ths the man? Is
tls the defendant?"

"Oh, I don't know. I don't know. I don't
recogne hi."

What is SUggeste here is that in the
field of organized crime-nd in some
of the even more unorganized crime-
there are people of a more vicious natùre
who suggest to these witnesses that if
they would ever like to see their chidren
or their wives again, they had better not
recogne th fellow, .or there may be
financial reward.

The feeling of those who press for the
law the way it came to the House and
the way it would be now written is that
this is protetion for the public against
the changing testiony of witnesses.

The second part of the argument is
this. If one is going to identiy the man
or woman, his identifcation is probably
more accurate. say. with a week after'
the offense. The trial comes up one or
two years later, and the fellow has had
a chance to grow a beard or dye his hair,
and probably the victim's fist identi-
cation is best. That is the general nub
of the argument.

This is a typical situation with which
this rue would deal. A crime takes place,
as indicated. The witness sees it and
identifies the person. By the tie of the
trial, the witness has what some would
suggest is a convenient lapse of memory.

Current Federal case law-please hear
this-permits the use of the identifca-
tion. The passage of S. 1549 wil, in effect.
codify existing Federal law. We are not
comig in here and taking away any
rights people have had before. We just
leave that part the way it is.
Rule. 80Hd) (1), as S. 1549 proposes,

wil not permit the use of just any out-of-
court identifcation. There are precondi-
tions to the use of this evidence. The pe:'-
son who made the identifcation must
testify and must be subject to cross-ex-
amination about the out-of-court iden-
tifcation. If tls precondition is satisfied,
then the court must determine whether
the out-of-court identifcation proce-'
dures meet constitutional standards. If
they do, then rue 801 (d) (1) says the evi-
dence is admssible-if,they meet consti-
tutional standards.

Courtroom identifcation is generally
very suggestive. It takes place a long time
after the offense. The witness knows the
defendant is in the room. He knows where
he nearly always sits-next to the de-
fense attorney.

Out-of-court identifcations that meet
the preconditions are not so suggestive.

S. 1549, I submit is a good bil, and the
two amendments are purely technical.
One changes the effective date from July
1, 1975, to 15 days after it becomes law,
so it would not be a retroactive statute.

The other amendment makes a stYlistic
change.

S. 1549 wil codify present Federal case
law. It wil make available to judges and
juries what we believe to be a more re-
llable type of identification evidence. I
urge the Members to support it.

Mr. Speaker. I reserve the balance of
my time.

The SPEAKE pro tempore. The Chair
recognizes the gentleman from Califor-
nia (Mr. WIGGINs).
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Mr. WIGGINS. Mr, Speaker, I yield

myself such time as I may consume.
Mr. Speaker, I woUld like to express

my support of S. 1549 amending one pro-
vision of the Federal rules of evidence
to conform with existing case law in
many of the U.S. circuits.

S. 1549 merely returns to the rules of
evidence a paragraph which it originallY
contained when written by the Judicial
Conference, transmitte by the U.S. Su-
preme Court and when first passed by the
House of Representatives as H.R. 5463 on
February 6, 1974, The bil excludes from
hearsay restriction evidence of a prior
eyewitness identification-but only if the
witness testifes at trial and is subject to
cross-examiation, Ths provision was
not origially accepted by the Senate and
the House-Senate Conference Committee
deleted it from the House bil. The Sen-
ate now has seen the wísdom of the House
version and S. 1549 returns rule BOHd)
(l) to its original condition,

The bil retums to existing case law
and applies to situations where 'an eye-
witness has previously identifed a per-
son out of court. It would admit into evi-
dence testimony of that identification,
For example, testimony by a police offcer
that at a lineup John Doe identied the
defendant as the man who robbed his
store.

Why is this necessary? Because in some
instances the eyewitness may forget, in
others he may have been threatened by
the defendant to withdraw the identif-
cation, and in stil others the eyewitness
may be able to give only the most incon-
clusive identifcation in court.

In such cases, the prior out-of -court
identifcation was more reliable than that
given in court because it was made closer
to the time of the actual event and more-
over, in a setting much less suggestive
than the courtroom,

This bil stil requires the eyewitness
to testify at the trial and be subject to
cross-examination. It does not remove
any other of the pre-trial identication
requirements promulgated by the U.S.
Supreme Court. The out-of-court iden-
tifcation must have been made under
circumtances insuring its reliabilty and
the right to counsel exists as it did under'
the strictures of the Kirby against Ilinois
and Wade against California cases.
The argument that this bil would

"open the door to all kinds of out-of-
court eyewitness identication" ignores
both the letter and purpose of the bil,

Only identifications that would have
been admissible under the Supreme Court
rulings would become admissible now,

In conclusion, this bil serves to return
this section of the hearsay rule to the
status it had reached by process of nat-
ural judicial evolution. This status was
one c¡ilculated to strike the best balance
between the rights of the defendant and
those of the State, and to insure admis-
sibilty of the most trutworthy evidence.

Mr. Speaker, I yield such time as he
may consum'e to the gentleman from
TIlinois (Mr. HYDE), a member of the
subcommittee.

Mr. HYDE. Mr. Speaker, I wish to
voice my support for the adoption of
S.1549.

This bl1 merely returns to the rules
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of evidence a provision origially pased
by the House but deleted by the Senate
and the House-Senate Conference Com-
mittee when the rules were originalpased. .

One of the Nation's most noted ex-
perts on evidence, Judge Jack B. Wein-
stein, has called this deletion "the most
incomprehensible action of Congress in
modifying the Rules of Evidence."

Writing in a five-volume, exhaustive
analysis of the rules, Judge Weinstein
goes right to the heart of the entire
issue of admitting Prior eyewitness iden-
tifications when he states:
Most trial judges recognize that the iden-

tification In the courtroom Is a formality
that has little reliabllty and much in the
way of suggestibility. The experienced judge
gives much greater credence to the out-of-
court identifcatlon-- Weinstein's Evidence
109.

Writing earlier in a judicial opinion,
Judge Weinstein cited the example of
the bUnd man who detects someone pick-
Ing his pocket and grabs him until the
police arrive. At trial, the blind man
cannot look across the courtroom and
point to the defendant as the man who
robbed him. But the identification that
he made at the time of the crie was
seen by the policeman. How is justice
served by not admitting that out-of-
court identifcation? U.S. v. Barbatt, 284
F.Supp. 409, E.D.N.Y. 1968.

As my distinguished colleague Mr.
WIGGINS has stated, an out-of-court
identification made whie the memory is
fresh is certainly more reliable than a
mere ritual performed in cour after
time has dulled the memory.

I urge support of S. 1549,

GENERAL LEA VB

Mr. HUGATE. Mr. Speker, I ask
unanious consent that all Members

, may have 5 legisLative days in which to
revise and extend their remarks on the
bil S. 1549 now under consideration.

The SPEA pro tempore. Is there
objection to the request of the gentle-
man from Miour1?

There was no objeetion.
Mr. WIGGINS. Mr. Speaker, I reserve

the balance of my time.
Mr. HUGATE, Mr. Speker, I have

no further requests for tie.
The SPEAK pro tepore. The

question is on the motion offered by the
gentleman from Misour (Mr. HUN-
GATE) that the House suspend the rues
and pas the Senate bil S. 1549, as
amended.

The question wa. taken; and (two-
third ha.v1g voted in favor thereof)
the rues were suspended and the Sen~
ate bil, as amended, was passed.

A motion to rensider was laid on the
table.

TAX-EXEMP STATUS OF OBLIGA~
TrONS USED TO PROVIDE CER-
TAI ffRIGATION FACILTIES
Mr. UL. Mr, Speaker, I move to

suspend the rues and pas the bil (HE.
9968) to amend section 103 of the In-
ternl Revenue Code of 1954 with respet
to certain obligations used to provide ir~
rigation facilties.

The Clerk read a. follows:




