FeperaL EviDEncE REVIEW

HicHLIGHTING RECENT FEDERAL EVIDENCE CASES & DEVELOPMENTS

Volume 4, Number 1

www.FederalEvidence.com January 2007

About THE FEDERAL
EviDENCE REVIEW

The FEDERAL EVIDENCE REVIEW
highlights recent federal evidence
cases and developments. The
REVIEW is a monthly legal journal
distributed online in a PDF format
with links to many of the cases
covered. The REvIEW is available
online at:

www. FederalEvidence.com

The FEDERAL EVIDENCE REVIEW:

* Monitors current federal evi-
dence developments, cases and
trends

* Serves as a key litigation aid and
reference source for practitioners
at all litigation stages

» Provides a forum for federal
litigators, jurists, academia, and
other practitioners and students
of evidence

* Promotes ideas and stimulates
discussion of key evidence is-
sues

FEDERAL EVIDENCE
ReviEw Coverage

Cases Covered This Issue:

* Reviewed 38
* Cited 230+
* Case Comments 79
* Practice Points 29

Covered Since Vol. 1, No. 1:
* Cases reviewed 865
e Cases cited 7200+

Subscription information
available on the next page & at

www.FederalEvidence.com

1..-5_ r
k
HIGHLIGHTING(@VA IDEC D

Lead Story: Are Further Changes On The Horizon Concerning The Corporate
Attorney-Client Privilege And Work Product Protection?: The New McNulty
Memorandum, Recent Congressional Action, And Proposed FRE 502 Suggest A
Ripe Environment For Even Further Standards To Be Promulgated (p. 25)

Overnight Ban On Defendant’s Communication With Counsel Violates Sixth
Amendment. Ninth Circuit adopts per se rule that “any overnight ban on com-
munication” violates Constitution — 9th Cir. (p. 49)

Not Too Remote: In felon in possession of a firearm trial, 18 years between rob-
bery and felon in possession charge was not too remote, particularly where the
defendant was incarcerated for ten of the years — 8th Cir. (p. 80)

Need Not Be Unlawfuld: In securities fraud action, co-conspirator testimony
about the scheme was admissible under FRE 801(d)(2)(E) without proof that the
conspiracy was unlawful — D.C. Cir. (p. 124)

Grooming Sexual Abuse Expert Testimony: Psychiatric sexual abuse behavior
expert testimony concerning the behavior of abusers and their abused (including
the grooming process used to isolate the child by sexual abusers) was admissible
under FRE 702 — 5th Cir. (p. 96)

Developing Consensus: First Circuit joins other circuits in holding a summary
under FRE 1006 can be based upon evidence admitted at trial — 1st Cir. (p. 42)

Lead Story: (p. 25)

Contents (p. 2)

Evidence Case Docket (p. 6)
Table Cases (p. 141)



Vol. 4, No. 1

FEDERAL EVIDENCE REVIEW

January 2007

Subscriptions

Available online at:
www.FederalEvidence.com/subscribe

Comments / Suggestions / Contact

If you have ideas for future features or col-
umns, or any other suggestions or comments
on the FEDERAL EVIDENCE REVIEW, your views
and ideas are welcome and encouraged at:
www. FederalEvidence.com/contact

Disclaimer

The FEpERAL EVIDENCE REVIEW presents infor-
mation and opinions as an informational and
educational service to subscribers. The content
should not be relied upon as legal advice and is
not intended to create an attorney-client rela-
tionship. For more information, please review
the disclaimer at:

www.FederalEvidence.com/terms_of use.html

How to Cite the REVIEW

Material from the FEDERAL EVIDENCE REVIEW
should be cited:

[Volume] Fep. Evip. REv. [page number]
(Month Year)

Thus, 4 Fep. Evip. REv. 40 (Jan. 2007) indi-
cates volume four of the FEDERAL EVIDENCE
REVIEW at page 40.

Page numbers in any volume of the REVIEW
are consecutive from the first issue of that
volume.

FEDERAL EVIDENCE REVIEW

(ISSN: 1556-5645)

Volume 4, Number 1 (January 2007)
Published monthly by FederalEvidence.com
P.O. Box 6883 Arlington, VA 22206-0883
Fax: (571) 312-5642

Web: www.FederalEvidence.com/contact
Copyright © 2007 FederalEvidence.com
All Rights Reserved.

Subscribe Now To The FEpERAL EVIDENCE
REvIEW To:

**Receive a monthly journal delivered via the Internet in
PDF format providing summaries, insight, and analysis on
the evidence cases of the previous month

+»Utilize the RevieEw’s special features, including Lead Story,
Practice Tip, Circuit Splits, Amendment Updates, and more,
which provide up-to-date tracking of recent evidence devel-
opments and trends

**Maintain your advantage on evidence law by making it
easier to use recent evidence cases in your practice.

All of this and more is available to individual subscribers
for the special introductory rate $995 a year (12 issues).
Special rates for multiple subscribers or organizational
subscribers are available by contacting the REVIEW at:
www. FederalEvidence.com/contact

To subscribe, complete this form and return to:

FEDERAL EVIDENCE REVIEW Subscriptions
P.O. Box 6883

Arlington, VA 22206-0883

or Fax this page to: (571) 312-5642

First Name:

Last Name:

Email (required):

Organization:

Address:

City, State, Zip:

Telephone:

[0 Check for $995 payable to FederalEvidence.com

O Or bill me by sending invoice (Subscription starts upon

receipt of payment)

Money-back Guarantee: As part of our unconditional guarantee,
if you are dissatisfied with the Review (for any reason), cancel the
subscription in writing within 30 days of your purchase and we will
provide a full refund upon receipt of your written refund request.

www.FederalEvidence.com


www.FederalEvidence.com/contact
http://www. FederalEvidence.com/contact
http://www.FederalEvidence.com/terms_of_use.html
http://www.FederalEvidence.com /subcribe
http://www.FederalEvidence.com/contact

Vol. 4, No. 1 FEDERAL EVIDENCE REVIEW January 2007

-'-"_—*Il-L

Contents

Subscribe 1

Evidence Case Docket 4

Lead Story: Are Further Changes On The Horizon Concerning the Corporate Attorney-Client
Privilege and Work Product Protection? 25

Practice Tip: Evidence Of Witness’s Mental Or Sensory Impairment 38

Developing Consensus: First Circuit Joins Other Circuits In Holding A Summary Under

FRE 1006 Can Be Based Upon Evidence Admitted At Trial 42
Proposed Amendments To The Federal Rules Of Evidence 46
Evidence Cases Reviewed 48
Sixth Amendment Confrontation Clause 49
United States v. Sandoval-Mendoza (9t CiL.) ......ccccciiiiiiiiiiiiie ettt et e e ste e e tae e eaeessbeessbeesveeesreen 49
United States v. Hitt (ST CIL) ..ooiiiiiiiiiiiiiie ettt ettt et e e b e e b e et e et e e stseesaseesaseeesbeeenbeeenns 51
United States v. Taplor (TH CIL.) ..ococciiiiciiiiiie ettt st s vt e et e e vt eestaeestbeesbeessseessbeeessseessseesssessssessseessseean 53
United States v. GUIT (D.C. CIL.) .uuiiiiiiiiiieiitieeitieesee et ete e et e s teeeteesteeestbeessseesssaasssaeasseeesseassseessseesssesssseessseessseen 54
I 7€ DiIAZ (111 CILL)  oiiiiieie ettt et et e e ettt e e bt e st e e e st ae e taeesbbeessseeasseessbaassseeesseeensaeansseensseesseensseennses 55
Rule 103(a) (Effect Of Erroneous Ruling: Harmless Error) 56
United States v. BoOulWare (9th CiL.)......c.cuviouii ittt sttt tte et e st eesbe e s beesbeeebae e saeessseessseesssesaseeesseean 56
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL) c.uiiiiuiiiciiieeiieiiieeieeeeeeeeiteeeiteesveesveeeteeesaeeestaeeeaeeeseessseesssessnnes 57
United States v. MCIVEr (8Th CL.) ....ccuiiiuiiiiieciie ettt ettt e et e et eestbeesebeessbeesbeessseeesbeeesseessseessseesssessseeenseen 58
United States v. FAIION (BTA CIL.) c.uuiiiiiiiiie e cie ettt ettt e et e et eestveesabeessbeessbaessseeesbeeassseessseeassessssessseesssenn 59
Pelletier v. Main Street Textiles, LP (1St CIL.).uuiiiiiiiieiiieeieeeiieeiteeeieeeeeeeeiteesireesaeesseesseesbeeessaeesseesseessseesssessnnes 59
United States v. GUrr (DuC. CiIL) ...ooooviiiiiiioiieee ettt ettt e e et e et e e stbeesabeesaseeesseesebeseans 60
Rule 103(d) (Plain Error) 60
United States v. Taplor (TH CIL.) ..ooocciiiieiiiiiie ettt e st e et eestaeestbeestbeesabeessseessbesassseessseeassessssesssesssseen 60
United States v. MCIVEr (8Th CIL.) ....ccuiiiuiiiiieciie ettt ettt e et e et eesta e e st e e ssbeesbeessseeebeeesseessseessseesssessseessseen 61
United States v. Caver (OTh CiL) .......ccuiiiciiiiiiieiiie ettt ettt e et eesteeestveesebeessseessbeessseeesseassseessseessseesssessnseeesseen 61
United States v. RiCArdo (5T CiL.) ...cc.ooiciiiiiiiiiiieie ettt ettt e et e st e e s beesveessseeebeeessaeessseessseessseesseessseean 62
United States v. Vargas (1St CIL.) ...ioiviiiiciiiiiieeiie ettt e e ste e e vt eseteeestbeessbeessseesssaeasseessseassseessseeassessssessseesssenn 63
Rule 201 (Judicial Notice of Adjudicative Fact) 63
Brown v. LIpPard (ST CiL.) c..eiiiiiieiieeiee ettt ettt e st e st e e te e estbeestbeessbeessbaessseessseeessaeensseensseensseesssessnses 63
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL) c.uiiivuiiiiiiieciieiiieeiee e eeiieeeteesveesveeeveeeaeeetaeeeaeeeseesssessssessnnes 65

www.FederalEvidence.com 2



Vol. 4, No. 1 FEDERAL EVIDENCE REVIEW January 2007

.

Contents

Rule 401 (Definition of “Relevant Evidence”) 69
United States v. WHItING (T CIL.) c.oooiiiiiii ettt st e et e e tee e stv e e st e e s sbeesbeessseeebeeessaeessseeassessssessseessseenn 69
United States v. BOulWare (9th CiL.)......cccuiiiouiiiiiii ettt sttt ettt set e e st e e s teesbeeebeeesaeessseessseesssessseessseean 69
Thompson v. City of CRICAZO (THh CIL.) wiecuiiiiiiiciieciee ettt e et et e e te e e tee e taeessbeesebeessbaessseeessaeesseessseennses 70
United States v. DAVIS (Tt CL)..c..uiiiiiiiiie ettt e et e et e e taeestbeessbeesbeessseeebeeessaeessseesssessssessseessseen 71
Rule 403 (Exclusion of Relevant Evidence on Grounds of Predjudice, Confusion, or Waste of Time) .......... 72
United States v. Kennard (118 CiL) c....cocuiiiouiiiiii ettt et ettt et e e s ve e s vee s bt e ebaeesaeessseessseesssessnseesssenan 72
United States v. WHItING (T CIL) oiooiiiiiii ettt ettt e et e et eestveesebeessbeessbeessseeebesassaeessseeasseesssessseesssenn 74
United States v. Durham (8th Ci5.) .......occuiioiiiiiiiie ettt e et e et eesve e s veesbeessbeesbeeesaeessseesssessssessseesssenan 75
United States v. Sandoval-Mendoza (9t CiL.) ......cccccciiiiiiiiiiiiecie ettt ettt et e e ta e e sae e beessbeesvaeesreen 76
United States v. Caver (OTh CIL) ......ccc.iiicuiiiiiieeciie ettt st e e vt eesteeestbeesebeessbeesbeessseeeseeassseessseessseesssessnseeeseen 77
Thompson v. City of CRIiCAZO (THh CIL.) wiecuiiiiiiieiieciee ettt ettt e et e e te e etaeestbeesebeessbaeesseeessaeensseessseennnes 79
United States v. GODDI (1St CIL.) couuiiiiiiiiieiiieeieeeciteeeteeeite e et estee s vt eeteeestbeessseesssaesssaeasseeessesasssesssesasseesssessseesnseenn 79
Rule 404(b) (Other Crimes, Wrongs, or Acts) 80
United States v. Walker (8th CIL) .........oiiuiiiiie ettt e et e et e et eestbeesbeessseeebeeesseessseessseesssesaseessseean 80
United States v. BPOWR (T CIL.) c.uviiiiiiiiii ettt e et e et e e st eestbeessbeessbeessseeebeeessseessseessseesssessseeesseean 81
United States v. Maldonado (5T CiL.).....c..cccuiiiiiiiiii ettt et ve s ve e s teesbeeebee e saeessseessseesssessseessseean 83
United States v. SPears (BT CIL.) c....cccuiiiiiiiiie e ettt e et e et e e taeesebeessbeesbeessbeeesbeeessseessseeassessssessseessseen 85
United States v. RiCArdo (5T CiL.) ...cc.ooicuiiiiiiiiii sttt e ittt et e e st e e s veesbeeesbeeebaeesaeessseessseessseesseessseean 86
United States v. GODDI (1St CIL.) couuiiiiiiiiieiiieecieeeciee et esit e et esteeeteeeetee e taeessseesssaasssaeasseeessesassseesssesasseesssessseeessenn 87
Rule 412 (Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predis-
position) 88
United States v. Hitt (ST CIL) ..oioiiiiiiiiciie ettt ettt s vt e et e s eteeestaeestbeessbeessseessseesaseeassseessseeasseesssessseeansennn 88
Rule 413 (Evidence of Similar Crimes in Sexual Assault Cases) 90
United States v. Hitt (ST CIL) .uiiiiiiiiieciee ettt ettt e st e e e etee e s taeesebeessbaessbeeasseeessesassseessseeassesssseesseeesseean 90
Rule 607 (Who May Impeach) 91
United States v. Durfam (8th Ci5.) .......cccuiioiuiiiiiii ettt ettt e et e et e e stbeesbeessbeesbeeesaeessseessseesssessseeesseean 91
Rule 611(a) (Mode and Order of Interrogation and Presentation: Control By Court) 91
United States v. BoOulWare (9th CiL.)......cccueiiouiiiiiiieie ettt ettt et e e sev e e s v e e s teeebeeebaeesaeessseessseesssessseesssenan 91
United States v. MIIKI@WICZ (1St CIL.) cuuiiiuiiiirieeitieeiie et eeiteeeteesteeeteeesteeestaeessseesssaesssaeasseeesesasseesssesasseesssesssseesseenn 92
Rule 613(b) (Extrinsic Evidence of Prior Inconsistent Statement of Witness) 92
United States v. Durham (8th Ci5.) .......cccuiiiiiiiiiii ettt ettt e e st eesbeesteesbeeebeeesseessseeasseesssessseeesseean 92
Rule 701 (Opinion Testimony by Lay Witnesses) 94
United States v. ARMEd (6t CIL.) c....ccuiiiiiiiiiiciie ettt e ettt e et e e s ebe e s sbeesbeeesbeeebeeessseessseeasseessseesnseessseenn 94

3 www.FederalEvidence.com



Vol. 4, No. 1 FeEDERAL EVIDENCE REVIEW January 2007

_,-"‘"“L_

Rule 702 (Testimony By Experts) 96
United States v. Hitt (ST CIL) ..oooiiiiiiiiciie ettt e e e vt e et e e te e e tbeestbeesebeesaseeebesesasessseeasseesnseseseeenseean 96
United States v. FAIION (BTA CIL.) c..oiiiiiiiiii ettt ettt et e et eesab e e s tbeesaveesaseeebesessaeessseeasseesssesssesanseean 97
United States v. Sandoval-Mendoza (9t CiL.) .......cccciieiiiiiiiiciiecee ettt et e aae b e ebe e s veeeens 100
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL) c.uiiiuiiiiiiiiieeiieccieeectee ettt esiaeeseveesveesveeeteeeseeevneesaseessneenns 102
United States V. Vargas (1SE CIL.) ..ottt ettt ettt ettt ettt et e et e et e sateeateenteenteeneesnsesnseenseenes 104
Autotech Technology Ltd. Partnership v. Automationdirect.com (Tth Cir.).....ccccoveiiviiiniiiniiniiieneseeceeeeen 107
103 Investors I, L.P. v. Squared Co. (10th CII.) ...coouiiiiiiiiieieeeeee ettt ettt e e 108
Thompson v. City of ChicA0 (Tt CiL.) c.cccueiiiiiieieee ettt ettt ettt ettt et e te e sbeebe e beebeeseeseens 110
Hickerson v. Pride Mobility Products Corp. (1St CIL.) c..coiiiiiiiieiieieiiesieese ettt ettt et ettt ee e eneeens 111
Hodges v. Mack Trucks INC. (Sth CIT.) wo.eiiuiiiiiieee ettt ettt ettt ettt ettt e bt ebe e beeteeeeens 112
Rule 703 (Bases of Opinion Testimony by Experts) 113
United States v. MIIKI@WICZ (1St CIL.) cuuiiiriiiiiiiiieeeiie ettt ettt e et e et e et eetee e teeestaeesebeesaseeseseesnbesesesesasesseesssessssessnses 113
Pelletier v. Main Street Textiles, LP (1St CIL.) ..uiiiiiiiiiiiieeeieeciee et e eteeetee et e e etteestteeseveesbeeeveeeseeeseeesseessseessseenns 115
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CiL.)...cccvuiiiiiiiiieeiieciee et eiee ettt eseteesveeeveeeveeetaeevaeeneneessseenes 117
Rule 704(a) (Opinion on Ultimate Issue) 117
United States v. MCIVEr (8th CIL.) ....ccuiiiiiiiiiieiie ettt ettt e tee et e et e e st e e aveesebeeeabeeetaeesaeesseessseessseesnses 117
United States v. DAVIS (Tt CIL.)..c..oioiiiieiieciie ettt ettt e et e et e et e st e e s eveesnbesesbeeeseeesaeensseesssessasesanses 120
United States v. ARMEd (6t CIL.) c....ccuiiiiiiiiiiiiie ettt ettt et ee et e e st e e aveesbeeesbeeeteeesaeesseessseesaseeannes 121
Rule 801(c) (Definitions — Hearsay) 122
United States v. Caver (OTh CIL) .......ccuiiiiiiiiiieiie ettt e vt eetee e taeestbeesabeeseveessbeeesbesessesesssesseessseesssesanses 122
Rule 801(d)(2)(E) (Co-Conspirator Statement) 124
United States v. GeWin (ID.C. CIL.) .ooiiiiiiiiiii ettt ettt e et eetee e teeestaeestseesabeeseseessbeseseeesaeensseessseesssesnnses 124
Rule 803(6) (Business Records) 126
United States v. GUIF (D.C. CIL.) ..oiiiiiiiiieiiieeiieeite ettt e sttt esve e et e e etee e taeestaeeseseessseessseesabesesesasssesseessseesnsesanses 126
Rule 803(8) (Public Records and Reports) 128
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL) cuioiuiiiiiiiiieiieeciee ettt estaeesveesveesveeeteeetaeevseesaseesaseenns 128
Rule 803(22) (Judgment of Previous Conviction) 128
United States v. Kennard (1180 CIL) c....occuiiiiiiiiieeie ettt etee et et stv e e s aveesbeeebeeeseeesaeessseessseesssesannes 129
Rule 804(b)(1) (Former Testimony) 129
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL) c.uioivuiiiiiiiiieeiieciee ettt et estaeesveesveeeveesteeetaeeveeesaneesaseenns 129
United States v. RiCArdo (5t CiL.) ....cc.coooiiiiiiiiiiieiis ettt ettt e stv e e s aveesbeeeabeeetaeetaeeeseessseesnseesnnes 131

www.FederalEvidence.com 4



Vol. 4, No. 1 FEDERAL EVIDENCE REVIEW January 2007

Contents

Rule 804(b)(3) (Statement Against Interest) 133
United States v. RiCArdo (5T CiL.) c...cc.cocciiiiiiiiiiie ettt ettt e e tee e tae e sta e e saveessbaessseessbaeessaeensaeensseesssesnssesnnses 133
Mike's Train House, Inc. v. Lionel, L.L.C. (1St CIL.) c..iicvuiiiiiieiciieiiiesieeecieeeeteesiveesteesveesbeesveeesaeesseessseessseesssenns 134
Rule 807 (Residual Exception) 134
United States v. RiCArdo (5T CiL.) ...cc.coocuiiiiiiiiiie ettt tee e tee e aeesta e e saveesstaessbeessbaeessaeessaeesseenssassssessnses 134
Rule 1006 (Summaries) 135
United States v. BoOulWare (9th CiL.)......ccueiiuiiiiieeiie ettt et e et e et e e seveessteessbeessbaeessaeesaeensseessseesssesnnnes 135
United States v. MIIKI@WICZ (1St CIL.) cuuiiruiiiiieiiieeeiieeeeeeetee st esteeeteesteeetaeessseessseesssaessseessseeessseessssensseesssessssesanses 138
Rule 1101 (Applicability of Rules) 138
Zerrei V. GONZALES (20 CIL.) c.uviieiieeiie ettt ettt e et e et e et e estteessbeesabeesasaeessaeessseessseessseassseesssaesnsseensseenssennns 138
United States v. Henderson (8th CIL.) ........cccuiiiiieeoiiieieeeiee ettt stteeeeete e stve st e e s vaessbeessbeeesaeesaeessseessseesssesnnnes 139
Table of Cases 141

5 www.FederalEvidence.com



Vol. 4, No. 1

FEDERAL EVIDENCE REVIEW

January 2007

Lead Story: Are Further Changes On The Horizon Con-
cerning the Corporate Attorney-Client Privilege and Work
Product Protection?

Te new McNulty Memorandum,
recent congressional action, and
proposed FRE 502 suggest a ripe envi-
ronment for even further standards to be
promulgated.

In the past year, all three branches of
the federal government have addressed
the issue of the waiver of attorney-client
privilege and work product protection in

is the work product doctrine which safe-
guards “[m]aterials obtained or prepared
by an adversary’s counsel with an eye
toward litigation.” Hickman v. Taylor,
329 U.S. 495, 511 (1947); see also FEp.
R. Civ. P. 26(b)(3) (work product rule:
noting “the court shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative of

corporate investigations in one form or

another. The first congressional hearings on this issue
were held in the House in March 2006, followed by
another hearing in the Senate in September 2006. The
U.S. Judicial Conference issued a proposed selective
waiver rule for public comment. Some key cases have
also been decided. In December 2006, Deputy Attorney
General Paul McNulty announced new guidelines for
federal prosecutors. The same month, Pennsylvania
Senator Arlen Specter also introduced legislation in the
Senate the same month. The recent debate, activity, and
focus on this issue suggest that an impetus for further
change may be on the horizon.

One of the more significant privileges involves confi-
dential communications between a lawyer and client.
The attorney-client privilege is considered “the oldest
of'the privileges for confidential communications known
to the common law.” Upjohn Co. v. United States, 449
U.S. 383,389 (1981). The Supreme Court has held that
the attorney-client privilege protects confidential com-
munications between the corporation and its attorney.
See, e.g., id. (recognizing privilege in corporate setting).
As the Supreme Court has noted, the rationale for the
attorney-client privilege “is founded upon the necessity,
in the interest and administration of justice, of the aid of
persons having knowledge of the law and skilled in its
practice, which assistance can only be safely and readily
availed of when free from the consequences or the appre-
hension of disclosure.” Hunt v. Blackburn, 128 U.S. 464,
470 (1888) (quoted in Upjohn Co. v. United States, 449
U.S. 383,389 (1981)). A common companion protection

25

a party concerning the litigation”).

Special issues are raised concerning legal advice given
in a corporate setting and the scope of the privilege and
work product protection when a government investi-
gation is commenced involving the corporation. For
example, if the corporation conducts its own internal
investigation concerning potential misconduct, to what
extent will this information be protected by the attorney-
client privilege and work product protection? A host of
other policy questions include:

e Whether a corporation is required (expressly or im-
plicitly) to waive attorney-client communications and
work product protections as a sign of cooperating with
the government on an investigation?

o To what extent can or should the attorney-client privi-
lege and work product doctrine be used to shield criminal
conduct from government investigators?

e Whether and to what extent a corporation’s response to
the government’s request for waiver of privilege should
be considered favorably or disfavorably in terms of the
corporation’s cooperation with the government?

e If'a corporation voluntarily produces privileged mate-
rial to the government, should a third party later be able
to compel production of the privileged material in civil

litigation?

e What impact will any policy changes have on the

www.FederalEvidence.com
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